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GIERKE’S NOTES 


§14. THE NATURAL-LAW CONCEPTION OF 
THE STATE 

1. After the sketch given m my work on ‘Johannes Althusius and the 
natural-law theories of the State ^e only matter on which I need to go into 
detail here is the relation of the natural-law doctrine of the State to particular 
problems which are of special importance m the history of the theory of the 
Corporation; and for the rest I shall content myself with giving references 
to that work — I have not worked through the large body of literature which 
has appeared since the compledon of this subsection. But 1 may refer to the 
Addenda to the second and third editions of my work on Althusius for an 
account of my attitude to views differing from my own which have been put 
forward since I first wrote. 

2 . This IS the case with J Oldendorp (1480-1561}, J'umnatura/tr,fmhion Early 

et ctvUts tsagoge, Cologne, 1539 {Opera, i, pp. isqq.); N. Hemming (1513- works on 
1600), De Uge naturae apodeictica method, Wittenberg, 1652 (also printed in Natural Lam 
Kaltenbom, n, pp 26sqq.) , G. Obrecht, DejusMta etjure, m Selectissimae dts- 
putatwnes, Strassburg, 1599, no i , B. Winkler (1579-1648), Prmciptorum jurts 
hbn V, Leipzig, 1615 (Kaltenbom, n, pp. 45sqq.), B. Meiszner, De legrbus, 

Wittenberg, 1616; John Selden (1584-1654), Dejure naturah et gentium, juxta 
dtsctpltnam Ebraeorum, London, 1640. See aim Bolognetus (1539-85), De lege, 
jure et aequitate, m Tract Unto, Jut. i, fol. 289-324 

8. See Franciscus Victoria (Domimcan, tt 54 ^)> Eelectvmes tredeam, In- Ealesiastiad 
golstadt, 1580, Donumcus Soto (Dominican, 1494-1560), De jushtut et jure, writers on 
Venice, 1602 (first published 1556), F. Vasquez (1509-^), Controuersiarum Natural Law 
tllustnum altarumque usu Jrejuentium Itbn III, Frankfort on the Mam, 1572 ; 

Gregorius dc Vdentia (Jesuit), Commentaru Iheologtct, Ingoktadt, 1592, n, 

Dtsp. 1, Balthasar Ayala (1548-84), De jure et officns belli, Antwerp, 1597; 

Ludovicus Molina (1535-1600), De justitia etjure tomi VI, Mainz, 1614 (and 
also m 1602), LeonWdus Lessius (Jesmt, 1554-1623), De jusMta et jure 
hbn TV, 3rd edition, Antwerp, 1612 (first pmblished m 1606), Cardinal 
Robert Bellarmme (1542-1621), De potestate sumrm pontijkis in rebus temparalv- 
bus, Cologne, 161 1 (first published m 1610) ; Johannes de Lugo (Jesuit), De 
justitia et jure, ed. nova, Lyons, 1670. 

4 . F. Suarez (Jesmt, 1548-1617), Tractatus de legibus ae Deo legislatore, 

Antwerp, 1613 (first published m 1611) 

6. Hugo Grotius, Dejure belli ac pacts hbn tres, 1625; the edition used by 
the author is that pubh^ed at Amsterdam, 1702 
6. See MachiaveUi (1469-1527), Ilpnncipe (firat published in 1515), and Political 
the whole body of htcrature written about and against him. writings on 

See also the numerous ‘ Mirrors of Prmccs’ and cognate writings, such as : practical 
G. Lauterbeck, Rcgentenbuch, new edition, 1559, Osonus, De Regis mstituiume, questions 
Cologne, 1572, Waremund dc Erenbergk (Ebcrhaidt von Wcyhe), Aulus- 
pohticus, 1 596 ; Hippolytus a Colhbus, the Prhueps ( 1 592) , and the Con^ianus, 
the Palatums and the Nobilis, edited together, with additions, by Naurath, 
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Fraoldbrt, 1670, Mambnnus Roaaeui, Iiuhbitio prvicipts cknsiiaid, Strauburg', 
1608, Tympe, Awreum speculum pnncipum, Cologne, i6ag (first published in 
1617); Georg Engelhardt von Ldhneys, Hof-, Stoats- wtd Regterkmist, i6sa; 
Carolus Scribaniis, Pohhco-OtnsStaaus, Mtlnster, 1635 ; Ambrotdus Marlianus, 
Thtainm polittcum, Danzig, 1645; Saavedra Faxardo, Idea da uno pnactpe 
CnsUano, 1649. 

See also Ae writings on arcana reipubltcae, such as- Clapmarus (1574- 

1604) , De arcams rerwnpubluarum Itbn VI, Jena, 1665 (first published m 

1605) ; G. Obrecht (1547-1613), Secreta poltUca, Strassburg, 1644 (previ- 
ously published m 1617) In addition, we may cite. Oldendorp, Von Rath- 
schlagen, wte man gate Policy und Ordmmg in Stedten md Landen erhalten moge, 
Rostock, 1579, Ferrarius, De reptiblica bene tnshtuenda, Basle, 1556, translated 
into German by Abraham Saur, Frankfort, 1601 , Melchior ab Ossa, Testa- 
mentum, Frankfort, 1609, Zech, Poitftcormn Itbn III, Cologne, 1600; G^tdlet, 
Dtseours sur les moyens de bten gotaemer, 1576; Jacobus Sunananca, De republua 
hbn IX, 3rd edition, Antwerp, 1574, Lapsius, Polttuorvm Itbn VI, Antwerp, 
1604, Loys de Maycme, La monarchte anstotUmocraiique, Paris, 1611; J. a 
Cholder de Surlet, Thesaurus poltttcorum aphonsmorum, Cologne (many edi- 
tions); Jean de Mamix, JUsolutums poltttques et maxtmes d’JStat, Rouen, 1634. 

Treattses on 7 . Botera, Della ragume dx stato, Vemce, 1559, Zinanus, De rattone opttms 
raison d’dtat tmperandt, Frankfort, 1638; W. F ab Efferen, Manuale poltticum de rattone 
status, Frankfort, 1630, Wangenbeck, Vmdtaae polttwae admsus pseudopolttuos, 
DiUingen, 1636. The work of Hippohthus a Lapide, De rattone status tn m- 
perto nostro Romano-Germantco, 1640, belongs in its general tone and treatment 
altogether to the purely pohtical school, and makes the dictates of raison 
dUtat superior to the requirements of Law , but in dealing with German con- 
ditions the author distinguishes sharply between (i) the analysis of the 
existmg conditions (which is treated from a purely histonco-legal pomt of 
view m Fart i), and (3) pohucal maxims (which are suggested m Parts ii 
and m) * 

8 Petrus Gregorius Tholoseuius (1540-91), De republtca, Frankfort, 1609 
(first published m 1586)., 

Amtsaeus 0 . H. Amisaeus (f 1636), Opera omma politua, Strassburg, 1648. Among 

his writings may be specially noted; Doctrma politua in genumam meihodtm 
quae est Anstotehs reducta (first published m 1606) ; Dejure majestaUs hbn III 
(first published m 1610) , De auctontate pnncipum in populism seirper tmnolabdi 
(first published m 1611); De republtca seu rdeettoms pohticae Itbn II (first 
published in 1615) 

10 H. Conrmg (t6o6-8i), Opera, Brunswick, 1730, vol. m. 

Works on 11 . See B. J Omphalus, De cwdi politia hbn III, Cologne, 1565; Casus, 

political Sphaera cwitatis, Frankfort, 1589, Albcrgati, Dtseorst pohtici, Vemce (pomt 

theory not by point against Bodin and for Aristotle) , J. Stephanus, Demonstratumes pohtt- 

based on corum, Greiiswald, 1599; Melchior Junius, Pohttearum quaeshonum centuna et 
Hatural tredecim, Strassburg, 1631 (first published in iGos), J. Cruger, Collegium politi- 
Law cum, Giessen, 1 609 , H Velstenius, Centuna quaeshonum polthcarvm, Wittenberg, 

1 61 o; W. Heider, Systemaphslosopiaae po/thros, Jena, 1 638 ( 1610) , C. Matthias, 

* Raho status, or ratio adrmmstraiioms, m its ongmal sense, u concerned with the 
ratio, m the sense of the general pnnciples and the parucular requirements, of a 
State and its government. This is the sense m which e.g. Althusius uses the phrase. 
The idea of ratson tPAat or Staaisrmson is a later development. Cf. F. Memecke, 
Die Idee der Staatsraison tn der neueren Gesduehte. 
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Ctdlsgfum poltUcum, Giessen, 161 1, Systma poltUcum, Giessen, 1618; C. Gnein- 
zius, Exercitatunus polittcae, Wittenberg, 1617-18, Diodorus of Tulden 
(f 1645), De regtrmne ctvtlt libn VIII (in Opera, Louvain, 170a) , Aaron Alex- 
ander Olizarovius, De polibca honunum soculale Itbn HI, Danzig, 1651. 

12. J. Bodin, De repMtea hbn VI, cd. 3 , Frankfort, 1591 (first French Bodin 
edition 1577, first Latin 1584) On the epoch-making importance of his 
theory, see the modem works mentioned m the author’s work on Althusius, 
p. 351 n. a. [See also J. W. Allen, Pohtual Thought m the Sixteenth Century, 

Part m, c. vm.] 

18. Among the writings of the so-called ‘ Monarehomachi' there sure The Mon- 
pamphlets both on the Protestant and on the Catholic side which equally archomachi 
advocate the cause of popular sovereignty. 

(а) On the Protestant side, the work of Hotoman (1534-90), Franco- 
galha, Frankfort, 1665 (first published at Geneva, 1573), has still mainly an 
historical basis. In the anonymous treatise [probably written by Beza, 

Calvin’s successor in Geneva], Dejure magtslratuum in svbditos et officio sub- 
dttomm erga magutros, Magdeburg, 1578 (first published m French, and stated 
on the title-page to have been published at Lyons, 1576), the argument from 
Natural Law sdll plays a secondary part. Natural Law is the basis of argu- 
ment m the following Stephanus Jumus Bmtus (the real author was 
H. Languet (1518-81), or accordmg to others P. Duplessis-Momay), Fib- 
dietae contra Tyrarmos, Paris, 1631 (first published at Edinburgh [the real 
place of pubheation was Basle] in 1579), George Buchanan (1506-82), De 
jure regm apud Scotos dtalogus, and edition, Edinbuigh, 1580 (first published 
m 1579), Lambertus Danaeus, Pohtuae Oinstumae hbn VII, and edition, 

Paris, 1606 (first published in 1596), John Milton (1609-74), Tenure of 
Kings and Magistrates (1648-9), Eiconodastes, Defensto pro populo Anglicam 
(1651), Defensto secunda (1654), m his Prose Works, London, 1848 (n, 
pp asqq., 1, pp. 307sqq., 3sqq , and ai6sqq.) [On the three Huguenot 
authors first cited by Gierke — Hotoman, Bern and Languet — sec J W. 

Allen, Political Thought in the Sixteenth Century; and on the authorship of the 
Vmdictae contra Tyremnos see E Barker, in the Cambridge Historical Journal, 1931 
and R Patry, P. du Plessis-Momcy, pp. 275-83 ] 

(б) On the Cathohe side there are the following: Manus Salamomus, De 
pnncipatu hbn VI, Pans, 1578 [onginally published at Rome, m 1544, the 
wnter seems to have been a Spaniard] , Boucher, De jtista Hennci III ab- 
dicatione e Francorum regno hbn TF, Lyons, 1591; Guihclmus Rossaeus, De 
justa reipubhcae Cknstianae m reges in^nos et haeretwos authontate, Antwerp, 159a 
(first published m 1590, with a prefiiee dated 1589), Manana, De rege et 
regis institutione, Frankfort, 1611 (first published at Toledo, 1599) 

New works on the Monarchonuicht arc mentioned m the author’s work on 
Althusius (especially Treumann, Rehm, Landmann and Gooch) See also 
A Elkan, Die Publizisten der Bartholomcmsnacht, Heidelberg, 1905 [a work 
valuable for its account of Hotoman, Beza and Duplessis-Momay] , F Atger, 

Essai sitr I’histoire des doctrines du contrat social, Paris, 1 906, pp 1 00 sqq. [Men- 
tion may also be made of G. Weil, Les Thiones sur le pouootr royal en France 
pendant les gtierres de religion, G. de Lagarde, L’Espnt politique de la lUforme, 

A. M6aly, Les pubhcistes de la Rifarme; J. N. Figgis, From Gerson to Grotius ] 

14. See G. Barclaius (1577-1608) [really 1543-1605], De regno et regali Advocates of 
potestate adversus Buchanarutm, Brutum [1 e. the author of the Vmdictae contra absolutism 
Tyramios\, Bouchenum et reliquos Monarchomachos hbn VI, Hanover, 1612 (first 

>5-a 
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published in 1600); T. J F. Graswinckelius (1600-66), Dtjurt majesUOis, 
The Hague, 164a; Claudius Salmasius (1588-1653), D^ensto regia pro 
Carolo J rege Angliae, Paris, 1651. 

Althusuts 16 . Johannes Althusius (1557-1638), PoliUca meihodxce £gesta atque ex- 

en^lts sacrts et profants lUustrata, gid edition, Herborn, 1614 (first published 
in 1603) [Recently reprmted, firom the 3rd edition, with an intnxluction 
by C. F. Friedrich, Harvard University Press, 193a.] 

PoUtxeal See Otho Gasmannus, Doctmuu et vtlae pdittcae methoduum et breve 

text-books ^teim, Frankfort, 1603; B. Keckennaim (1571-1609), Systema discipltnae 

(ifter 1600, pohticae, Hanover, 1607; J. Bomitius, Partiiumum pohUcanm libn IV, Han- 

based on over, 1607, De majestate politiea, Leipzig, 1610, Aerantm, Frankfort, 1613, 
Natural De rerum st^taenlta in republtca et cuntate procuranda, Frankfort, 1 625 ; H. Kirch- 

ner, Respubltca, Marburg, 1608; Z. Fndenreich, Pditworum liber, Strassburg, 
i6og; J H. Alstedius, De statu renm^mbhcanm, Herbom, i6ia, Busius, De 
republtca libn III, Frandcer, 1613; M. Z. Boxhomius (t 1613). Institutumum 
pohUcanm libn II, and edition, Leipzig, 1665; G. Schonbomer (1579-1637), 
Politiconm libn VII, 4th edititui, Frankfort, 1628 (first published in 1614: a 
second-hand work, based upon this, is the De statu politico seu mult libn VI 
published at FrarMort in 1617); P. H. Hoenonius (de Hoen, 1576-1640), 
Disputatiomm politieanm Itber unus, 3rd edition, Herbom, 1615; M. Bortius, 
De naturajunum najestatis et regaluon, in Arumaeus, 1 (1616), no. 3; Kbnig, 
Actes disputatiomm pohUcanm, Jena, 1619, Adam Contzen (Jesuit, 1573- 
1635)1 Politiconm hbri X, hiainz, 1630, Claudius de Camin, Malleus tri- 
partUus, Antwerp, 1630, Menoduus (Jesuit), Hieropditua, and edition, 
Cologne, 1636, Werdenhagen, Umoersahs mtroductio in omnes Respubltcas, 
Amsterdam, 163a, C. Liebentbal, Collegium pohticum, Marburg, 1644; 
N. Vemulaeus, Dtss. pohbeae, Louvam, 1646; Daniel Berckringer, Inshtu- 
tiones pohticae sm de replica, Utrecht, 1663. 

17 . The reference is to Besold’s Opus pohticum, ed. nova, Strassburg, i6a6. 
Hobbes 18 . Thomas Hobbes ( 1588-1679), FWitntapkiAui^Ainiiccuie, Amsterdam, 

1647; Leoiathan, sioe de matena, forma et potestaie cioitatis ecdesiasUcae et emits, 
Aimterdam, 1670 [in English, under the tide of Leoiathan, 1651]. On 
Hobbes see particularly F. Tonnies, Thomas Hobbes der Mann und der Denker, 
Leipzig, 191a. [See also A. Levi, La Ftlosojia di Tommaso Hobbes, Milan, 

1929-] 

19 . Compare e.g. Schneidewin m Comm, on the Institutes, i, 3, Mynsinger, 
Apotelesma on 1 . i D. i, i ; Rittershusius, Instit. i, 3, pp. assqq. ; Ostermann, 
Satianaha ad Instit. 1, a. 

20 . Compare Canduncula, InsM i, 3; Vasquez, Conlrov illustr. cc 7, 10 
and 54; Hunnius, Comm, in Instit. i, 3, CoU. Instit Disp. i, Var resol. jur. ctv. 
1,1^ qu. iqsqq.; Binnius, Cmm. m Insut. i, a; Sylv. Aldobrandmus, In 
pnmum Instit. Just librum Comm. (Venice, 1567), J. F. Ozenus, Comm, in 
libros Instit. (Venice, 156a), pp. 37-8;BachovcnabEcht, Comm, tn Instit i, 3, 
pp. 9sqq., Pandect, pp. i6sqq., V. W. Forster, Tract. Dtsp. i; P. Busius, on 
1 . I D. I, I ; J Harprecht, InsM. i, a ; Wunnser, JSxerc. m, qu i ; T. Schu- 
minovius, In I. hbr. Instit. Just. caAoltea explicatio, Brussels, 1663, i, 3. 

21 . Compare Connanus, Conmi.jur. do. i, cc. 1-7; Melchior Kling, InsUt. 
I, g; Vigelius, Decisumes juris controo. rv, no. 6; Faber, Jianspr. Papm i, a, 
pp. 3 t- 57 . Pationaha, i, 1-4; A. Matthaeus, Omm. tn Instit. i, a; Ludwcll, 
Comm, tn InstU. i, a; Schambogen, Lent. publ. tn Instit. 1, a, qu. 1-7, G. 
Frantzke, Comm, tn InsM. i, 3; Lauterbach, Coll, i, i, §§ aasqq. Compare 
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also Duarenus, i, i, c 5; Cujadus, i, pp. gsqq., vn, pp. I4sqq.; Diodorus 
Tuldenus, Comm, in Instit. i, 2 , Petrus Ligneus, Jjtrof. adlnstit. i, 2 ; H. Giphan- 
ius, Instit. I, 2 ; Cothmano, Dtsp. i, thes. 4-12, InsM i, 2, Cod. i, 14. 

22. More particularly, we find Ulpian’s dictum alxnit the partiapation Natural Law 
aS animals m Natural Law disputed, or explained as an unauthontative on/ Jus 
mode cS expression; and this leads to a rgection of the hitherto generally gentium 
accepted doctrine that juf naiuralt (or jus natural* pnnuuvum) is a law common 
to men and animals, while jar gentium is to be rq;arded as a law peculiar to 
men. On this basis the difierence between jut natural* and jus gentium was 
explained simply by reference to the distmction between the ‘ absolute’ and 
the ‘conditioned’ dictates of reason, or, again, between ‘original’ knowledge 
of the law of Reason and the knowledge which is ‘acquired ’ m the course of 
historical development. See Corasius, on 1. i, §2, D. t, 1 1 ; Connanus, loc. 
ciL; Forster, op. cit. no. 30, Bachoven von Ecfat, op. cit. p. 11; Ludwell, 
loc. cit. 

28. See especially Connanus, Comm. jur. cm. i, c 4. Compare also Box- 
hom, I, c. 2, §§ 3-8, c. 3, §§ 1 3 sqq. , and the Commentary of an ex-professor of 
Jena on the Codex, i, 1-13, in G. A. Struvius, Jus sacrum Justm , Jena, 1668, 

Prooemxum. 

24. Sec Hotoman, Instit. i, 2, pr., Vultgus, loc at., Giphanius, loc at ; 

Foistcr, Tract. Dtsp. 1, no. 29, Wurmscr, Exerc. i, qu. 3 (jut publicum ex prae- 
ceptis ruUtaalibus, gentium et civtlibus coUectum est) 

26. Thinkers who maintained the theory that only a condition of umversal The State 
liberty and community of property corresponded to pure Natural Law, and as product qf 
that government and property first came into the world through the corrup- Jus gentium 
tion of human nature and the breach with pure Natural Law which was 
thereby involved, are sometimes found dcclarmg the State itself to be a 
creation of jur gentium, see c.g Lessius,ii, c.5, rfai. 1-3; Mohna,n, d. 18, §17 
and d. 20; Gryphiander, De cwili soc. ^fiosqq. But the jus gentium of which 
they spoke was for them idenbeal wi^ Natural Law, m the only form m 
which It could be apphed to the real world. 

26. Melchior KL^ {Instit. 1, 2, folio i verso) remarks in general terms Distinction 
that philosophers, m contradistmetion to jurists, generally identify jus of Natural 
naturale with JUS gentium. This is correct; for while Oldendorp (op. cit. tit. and Positive 
2-4) and Hemming both use the threefold division [of natural law, jus Law, with 
gentium and positive law], the later legal philosophers generally assume as jus gentium 
their basis a simple distmction between natural and positive law. This is the disappearing 
case with Winkler (n, cc 9-10), though he proceed to divide jar ruiturale 
into {a) jus naturale pnus (m, c. i sq.) and (b) jus ruiturale postenus, i e. gentium 
JUS (iv, c. I sq ), and to contrast bo& with jus positivum seu civile (v, c. i sq ) 

Sec also Bene^endorf, Repetitw et expheatio de regidis juris, Frankfort cai the 
Oder, 1593, pp. 8i sqq. 

The ecclesiastical legal philosophers almost always start from the anti- 
thesis of lex naturalis and lex positwa But along with the former, they postulate 
the existence of lex aetema or dtvina, which they rank as superior to or co- 
ordinate with It; and m the tame way [as they distinguish two ‘ideal’ laws] 
they proceed to divide lex positiva into jus humcaaan [positive secular law] and 
jus d^um positivum [positive revealed law] : cf. Soto, lib. i and n; Gregorius 
de Valentia, qu. 3-8; Bolognetus, cc 3-7, Suarez, lib. n-iv. We find a 
similar view in Meiszner, hb. n-iv 

Among the jurists we may note Donellus, who (i, c. 6) recognises only two 
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legislators — naUtra sen naturdts ratio (and God as immanent m it) , and potestas 
eujths. He accordingly identifies jus gentium and jus naturde, inasmuch as all 
JUS gentium is simply natura constituium (§§4-5), and, convereely, all jus naturde 
refcrrmg to mankind manifests itself as jiu gentium (§§6-9). In the same sense 
Vultcjus remarks {Comm. inlnstU i, 2, pp. 12-41) that the threefold division 
IS really only a twofold division into jus naturde and jus civile— jus gentium being 
only a species of the former The same idea is expressed even more defimtely 
by Althusius cf Dicaeologta, i, cc 13-14 (and more particularly, as regards 
jus gentium, c. 13, nos. 18-20) Compare Salamomus, In libr Pemd jur. cud. 
Commentatio, Basle, 1530, 1. i D. 1, i, fol. 6sqq., Corasius on 1. i D. i, i, 
Stryck, Annotationes to Lauterbach, Coll, i, i, p. 15 Pohtical writers almost 
always use the simple distinction of natmal and positive law. 

27. This [1 e. neglect of jus gentium, even though it is allowed to be one of 
the forms of law] is what we find in Bodin in Book i, c. 8, no. 107 he con- 
fines the absolute obligatory force of jus gentium to the cases m which it is in 
agreement with jut naturde. It also appears m Soto (who never touches on jus 
gentium until he reaches Book ra, c. 1), Suarez (Book n), and other ecclesias- 
tical l^al philosophers. We find it even in the writers who seek to distinguish 
the natural-law from the positive-law elements m jus gentium, such as Mohna 
(v, d. 69), Lessius (n, c 2), and more especially Vasquez (cc 27 and 51). 

Grotius (i, c. 1, §§10-17) defimtely assumes a simple bipartite division of 
law. Law is either jtu naturde, resting on the dutamen rectae ratioms, or jus 
voluntanum, depending on legislative will , and the latter is either humrmum or 
divtnum. As (or jus gentium, it is a speaes of jus humanum voluntanum, it is the 
agreement of positive law as between all or a number of peoples ; the Roman 
conception of jus gentium naturde has hardly any value (§11), natural law 
and positive law are confused m the Roman jut gentium (ii, c 8, §26). 

28. It IS only m this sense that we find jus gentium occurring m Hobbes. 

29. The ecclesiastical legal philosophers are particularly insistent m 
holdmg (i) on the one hand, that the union of men in a vita soadis, the in- 
stitution of the original sovereignty of the community over mdividuals, and 
the devolution of authority on a secular government, are all derived from 
JUS naturde and therefore from God, and cannot be changed even by the 
consensus totius orbis, and (2) on the other hand, that the various constitutional 
forms have their basis m jus humanum. Cf Soto, rv, qu 4, art i ; F. Victoria, 
Rel m, nos. 1-8 , Bcllannmc, De Uacis, cc. 5-6 , Rossaeus, c i , §§ 1-3 , Mohna, 
n, disp. 22, 23, 26-7; Suarez, ni, cc. 1-5; Claudius de Carmn, i, cc. 6 and 
9-10. The same view is expreraed by Amisaeus, Polit. c. 2, De rep c 1, 
§§ 1-4, De autor pruic. c. 3. The basis of the State and its authority m pure 
Natural Law is assumed as self-evident by most of the champions of popular 
sovereignty: cf Buchanan, pp 11-13, [Beza’s] Dejure magistr p. 4, qu 6, 
p. 75, Danacus, i, cc 3-4; Althusius, c. r, §§38-9, Mdton, the Defensio of 
1651, cc. 2-3 and 5. The absolutists arc, however, no leas defimte m their 
appeal to divme and Natural Law: cf Graazwmkel, c isqq.; Salmasius, 
cc. 2-3 and 5-6. Further details are given in the author’s work on Althusius, 
pp. 65-8, 72 n 41, 93 n. 48. 

80. See vol. m of the author’s Das deutsehe Genossenschqftsrecht, pp. 61 1 sqq. 
[translated in The Politicd Theories of the Middle Age, pp. 75sqq ] and his 
work on Althusius, pp. 279sqq. and 365. 

81. In particular, this idea [id* a sacrosanct sphere of natural rights] 
served to decide questions such as the obligatory force of constitutional laws. 
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the right of resistaace (passive or active), and the rights of a pteople against 
a ruler who transgressed the bounds of his authority: cf. the author’s work 
on Althusius, pp. 305sqq. 365 n 95 

82. We ftad legal philosophers and pohtical wnten energetically de- JVatural 
velopuig and applying the old theories, ( i) that Natural Law, as the dtctanun T/mt as a 
rectos ratumis, was unalterable by any human power and even by God Him- politicttl 
self, (2) that all positive law was derived from it, and could only add to or standard 
take away from it when place and time might require, and (3) that an enact- 
ment contrary to Natui^ Law was entirely null and void, and, per contra, 
an enactment was the more perfect, the more nearly it approached the Law 
of Nature. Cf. c.g. Soto, 1, qu. 4; Vasquez, c. 27; Gregorius de Valentia, n, 
d. 1, qu. 4, Bolognetus, c 7; Molina, v, d. 68; Winkler, n, cc 9-10, v, 
c. isq., [Beza’s] De jure magistr. sect. 4, qu. 2-3, Beneckendorf, op dt. 
pp. 81 sqq. ; Vultejus, InsM. i, 2, pp. 37-44; Bodin, i, c. 8, no 107 and n, c. 2 ; 

Althusius, Dicasologui, i, c. 13, no qsqq. and c. 14, Polit Praef and c. 128 
['•c. xxxvm], §§128-9. 

Many writers (e g Hotoman, InsM i, c. 2, pr. ; Bachoven, InsM l, 2, § i ; 
and Winkler, v, c. i) divided cunle mto naxium and mentm, according as 
Natural Law was or was not induded in it; but others contested even the 
bare possibility of a purely positive law: cf Althusius, Dicaeologta, i, c. 14 
(a law completely agreemg with Natural Law would not be cmle, but a law 
with no element of Natural Law would not he jus at all) , Ludw^, InsM. i, 
a.§i. 

88 Vultejus {Instit i, 2, § 1 1, p. 41 no. 6) expresses this idea in a particu- 
larly defimte way jus naturals est tn setpso m recta rattans ftrmum et tmmutabtie. . . 
tierum est tmmutabtie tn totum, a quo mterdum paidatm recedttur, ut ad tpsum re- 
deundi vta sit eomnodtor, ns, st directs ad tpsum eatur, ad tpsum non pervematur. 

84. See the author’s work on Althusius, pp 63sqq and 338. 

85 Bodin, i, c i, no. i, gives the definition, Respubltca est famtliarum re- Respublica 
rumque inter tpsas commmtum summa potestats as rations moderata multitudo. The and 
deiimtion of Gregonus (i, l, § 6) is more detailed; Respublua est rerum et mtas Civitas 
quaedam commumtas umus societatis, quae effieit union quoddam corpus ctvtle ex 
plunbus dtversts ut membrts composttum, sub tout potestats st^nrema veluti sub uno 
captte et uno spirttu, ad bene et commodius vwendum m hoc mortah vita, utque faeilis ad 
aetemam pervematur Cf also Althusius, Pedit. c g , Hoenomus, i, § 3 ; Kirchner, 

I, §3; Keckermann, Praecogn p. 7; Konig, Theatrum pol. 1, c i ; Winkler, v, 
c 4, Suarez, m, c i , Grotius, n, c. 9, §3, cf i, c. 3, §§4-6, n, c. 15, §3, m, 
c. 20, §§2-4, Berckrmger, i, c 4; Boxhom, i, c. 2, § i 

Often a distinction is drawn between Ctmtas and Respublica, which are said 
to be related as matena and forma, or as subjection and Jum, or as body and souL 
The Cwitas thus becomes merely the group or commumty which is the basis 
of the State, while the Respublica is the constitution of that group; and on 
this basis the Cwitas is defined as a body of persons, and the Respubltca as 
an order of relations (an ordo jubendt ac parendt, or some such phrase) — the 
idea of sodstas being then connected with the former, and that of summa 
potestas with the latter. The distmction is particularly emphasised in Amis- 
aeus, Polit. cc. 6 and 7, De rep. i prooem. §§ 4 <>qq.> h c. 5, s. 3, n, c. i, s. i ; 
see also Besold, Prwe. et Jmts pol doctr. Diss. i, c. 5, §§ 1-3 and c. 8; Knip- 
schildt, Dt Ctv. imp. i, c. i ; SchOnbomer, i, c.4, Werdenhagen, n, cc. i and 3 ; 

Berckringer, cc. i and 4. 

86. Althusius expro^y makes the chief task of politics consist in the 
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D of the nature and authority of majestas-, dL his prefiuxs (in the 
author’s work on Althusius, pp. 18-30). 

87 On the history of the conception of sovereignty sec the author’s work 
on Althusius, Part n, c. v and pp. 351 sq., with the wmln there cited by 
Hancke, Weill, Duniiing, Dock, Merriam, Rehm and Jellinek; and also 
Freuss, Gememde, Stoat, Retch ah Gebietskorperschaften (Berlin, 1 88g) , pp. 1 06 sqq. 
[See also the e^iaustive analysis of the conception in de la Bigne de Ville- 
neuve, Traxti gMral de r£tat, vol. i.] 

88. References for slU these points may be found in the author’s work on 
Althusius, pp, 151-8, 163-78 and 331 sqq. [Gierke also refers to the notes 
on pp. 213-15, 218-19 and 220-3 of the fourth volume of his Genossenschqfts- 
recht, m a section not here translated.] 

89 . See the author’s work on Althusius, pp I43sqq. 

40 . The classification of fiwms of the State of course assumed alar greater 
importance when the Ruler was the ‘ Subject ’ or owner of Sovereignty than 
when he only exercised a sovereignty which always and everywhere belonged 
to the People; and indeed a strict interpretation of popular sovereignty re- 
duced the classification of forms of the State mto a mere classification of 
forms of government. Althusius was the first to express this consequence 
definitely; and he deals with classification only at the end of his Pohttca 
(c. 3g),mexpoundingatheoryofther^«ne(noRmniajtrfi'ati(r see the author’s 
work on Althusius, p. 35; and see aim Buchanan, p. 30, and Milton, The 
Tetme of Kings and Magistrales. 

41 . This explains why we find opponents of the conception of Hit forma 
rmxta not only among (i) the advocates of the sovereignty of the Ruler, but 
also among (a) the devotees of popular sovereignty and (3) those of ‘double 
sovereignty’. The opponents of the first kind are eg. Bodin,n,c. i,nos 174- 
8, c. 7, no. 234; Gregorius, v, c. i, §3; Barclay, v, c. la; Bormtius, Part. 
pp. 46sqq. and loasqq.; Reinkingk, i, cl 2, c. 2, nos 231 sqq. and cl. 5, c 6; 
Graszwmkel, c. 6, Hobbes, De ewe, c 7, Leviathan, c. ig. The opponents of 
the second kmd are Althusius, c. 39; Hoenonius, n, §42. Opponents of the 
third land are Kirchncr, m, §7, htt. e, Alsted, pp 6gsqq., Arumaeus, 1, 
no. I , Otto, Dtss. an mixtus detar reipubheae status, in Arumaeus, n, no. 22 ; 
Brautlacht, m, c 2, § 10; Cubach, Bemdorff, Hilliger, Konings, Schieferer. 
[Gierke also refers to a note on p 2ig of the fourth volume of the Genossen- 
sehaftsreeht, in a section not here translated.] Conversely, the mixed form 
receives the adhesion not only (i) of some of the advocates of popular 
sovereignty (such as Hotoman, FrcmeogaUia, c. la, and Danaeus, i, c. 6), 
and (a) of advocates of ‘double sovereignty’ (e.g Besold, De statu retp. 
rmxtae, c. 2, Traatckcn, De statu reip. imxtae, m Arumaeus, m, no. 27 and iv, 
no 41, §§6osqq.; Tulden, n, cc 16-17, Bcrcknnger, l, c. i2, §§15-21; 
Werdenhagen, n, c. 25; liebenthal, d. vm, qu. i ; Paurmoster; Lunnaeus, 
Caipzov) [Gierke also refers to pp. 2i8sqq. of the fourth volume of the 
Genossenschafisreeht, in a section not here translated] ; but also (3) of many of 
the advocates of the sovereignty of the Ruler. Examples of this last class are 
Molina, n, dtsp. 23; Suarez, m, c. 4, no. 5 and c. ig, no. 6, rv, c. 17, no. 4, 
Albergati, i, cc. 8sqq., pp. 25isqq.; Amisaeus, Polit. c. 8, Dejure maj. n, 
cc. I and 6, De rep. n, c. 6, s i and s. 5 §§1-134, n> c. i, §1, Deduct, c. i, 
§§4sqq., Busius, n, c. 6, Knipschildt, i, c. 8, nos. 61-3; Keckennann, n, 
cc. 4-6; Heider, pp, gSasqq ; Schonbomer, i, c. 16; Felwinger, Diss. 
pp. 147-84 [a reference is also added to other writers cited m a note on 
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p. 822 of the fourth volume of the A umilar view occurs 

in Grodus, i, c. 3, §§ 1 7-20, c. 4, § 13. 

It should be added, however, that the conception of the mixed constitu- 
tion has obviously a different significance, according as the right of the Ruler 
which is held to be divisible among a number of different ‘Subjects’ is re- 
garded as {a) the one and only form of Sovereignty, or (i) merely a majestas 
personalts, or (c) a simple ‘magistracy’. 

42. OF. Boi^, n, c. 1 , F. Victoria, Rel. ra, no. lo (there is the same po- The oi- 
testas and the same liberias in every form of State, whether imus or plures be solutisi oteui 
the ‘Subject’ of sovereignty); Graszwinkel, c ti (whether the ruhng of democracy, 
authority be persona tmum or corpore mum,* the same theory is apphcable in as equally 
regard to un^tim and oisdimtia, and their or^oaDso); Amisaeus,P0fit c ii, absolute mth 
De jure maj. 1, c. 2, De rep. n, c. 7, s. a; Claudius de Carmn, 1, c. 10; Hobbes, monarcl^ 

De cue, c. 7, §§7 and 9, c. 10, Leoiathm, cc. 1S-19. 

Those who maintained, m regard to monarchy, the pnnciple that the king 
was superior not only to all the members of the commumty as mdmduals, 
but also to the commumty itself as a whole, were logically compelled to admit 
the corresponding pnnciple in r^ard to democracy — that the governing 
commumty of the People was supenor not only to individuals, but also to 
the whole body of the governed In doing so, they allowed the conception 
of the sovereign Whole to transform itself mto that of the majority [i.e. they 
regarded the majority, rather than the whole community of the people, as 
supenor to the body of the governed] ; but &ilure to analyse their conceptions 
adequately enabled them to avoid the paradoxical conclusion, which this 
involved, that the majonty had a greater authonty than all the members 
taken together. Thus we find Bodm saying of the populans status (n, c. 7), 

Cues muersi, out maxima pars ctvtum, caetens ommbus non lantum smgulatmt, sed 
eliam simul coaceroatis et coUeetis, vt^andi jus habent. Other thinkers, m deahng 
with democracy, tacitly dropp^ the distmcbon between the sovereign 
commumty and the whole body of the governed [or, as Rousseau expressed 
it, between the people as souueram and the people as itat\, and simply spoke 
of the authority of the populus umversus over omnes ut smguli. Bormtius {Part. 
p. 51) eiqiressly remarks that m a democracy the sovereign cues, coUectue 
umti, only govern smguli, for cunctis non possunt [imperare]. Hobbes was the 
first thinker who was able, without seff-contrs^ction, to reject the view 
that m a democracy there was a peraonahty of the people [as a governed body] 
which was distinct from the coUecbve person of the people as Ruler, and he 
was able to do so because, m eoety form of State, he rqiarded the people as 
bdng, m relation to the Ruler, a mere sum of ‘dissolute’ mdividuals (cf. 

De cue, c. 6, §§ 13 and 17, c 7, §§5-7, c. 12, §8, Leoutthan, c. 18). 

48. Thus Besold [De maj s i , c. i, §5) ascribes to the popular assembly in The 
a democracy, acting by majonty-vote, only a majestas personalis, while he problem of 
assigns to the community of the citizens a majestas realis, and he consequently the People 
draws the conclusion that unanimity is required for constitutional changes as Ruler and 
and for any regulations which relate to the State itself. Diodorus of Tulden the People 
(i,cc. 11 and 12) takes thesamelme.Theadvocatesofa'doublcsovereignty’, as ruled 
who distinguished between majestas realis and personalts even in treating of 
democracy, were theoretically bound to assume two different forms of the 

* Persona umm - one in the sense of possessing a single legal personality (though /' 

several physical persons may unite to constituce that single personahty). eerpore 
union -> one in the sense of being a single physical person. q 
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sovereign community of the People. Similarly, too, in the pure theory of 
popular sovereignty, the sovereign People [which u ultimately supreme in 
all forms of State] caimot be logically identified with the People which is 
instituted as the Ruling authority in a democracy. Even the advocates of 
the sovereignty of the Ruler, if they pushed the doctrme of a contract (rf 
submission [i.e. of a contract of government] to its logical conclusicm, were 
bound to distinguish, as the two separate parties mvolved m this contract 
when a democracy was m question, (i) the originally sovereign People, and 
(a) the sovereign popular assembly deciding by majonty-vote [to which the 
originally sovereign People had submitted itself by contract] : cf. Victoria, 
m,n03. 1, 6-8, Soto, IV, qu. i,a 1 , Molina, n, d. 33, § 13, Fndenreich, c. 18. 

It was impossible, however, to take these distmctions seriously without 
being involved m contradictioiia. Thinkers began by arguing, where other 
forms of State than democracy were concerned, that both the original rights 
of the People and those of its rights which still remained m action after the 
institution of the Ruler belonged to the same assembly — the assembly of all 
the members of the State — deciding as a untversUas by majonty-vote. Then, 
as soon as democracy was m question, they made a sudden volU-fatt, and 
required unanimity [I.e. they claimed that the sovereign People, when 
exercising its original rights, must be unanimous, though they allowed that 
the popular assembly, when exercising the nghts which it acquired by being 
instituted as Ruler, might decide by majonty-vote ] This was an entirely 
arbitrary procedure; and yet without it the distmction of the two forms of 
the popular commumty remamed without any practical significance. Many 
thinkers, accordingly, dropped any idea of a contract of submission [between 
the sovereign People and the piqudar assembly] in dealing with democracy, 
and substituted for it a special resolution of the sovereign People to retam its 
sovereignty this is the Ime taken by Suarez, in, c 4, nos. i , 5-6, 1 1 Others, 
agam, substituted [m heu of a contract between the sovereign People and 
the popular assembly] a contract between the People and the governing 
body of the Repubbe, thereby abolishing any clear logical distmction 
between a Monarchy and a Repubhc This is the Ime taken by Althusius 
(c 39) while describing the People as itself the summus magistratia m a 
democracy, he nevertheless assumes a contractual relation between the 
People and its officials and ephors, cf Rossaeus, c. i, §a, and Milton, 
Defensto of 1651, c 6. The majonty of thinkers were altogether silent on 
this difficult question. Hobbes, however (loc. cit.), saw clearly this weak 
spot in the armour of the doctrme of popular rights, and he used the m- 
herent self-contradiction of the view that m a democracy the People must 
be superior to the People in order to refute entirely the idea that a popular 
commumty, as distmct from its Ruler, could have any sovereignty at all, 
whether m the way of ongmal nghts or of nghts that still r em ai n ed m 
action after the Ruler’s institution. 

44. Sec the author’s work on Althusius, pp. i43sqq. and 356. 

45. Op. cit. pp. 85, 91 and 341. 

Muiarcfy 46. In this coimection the thrw basic forms of g;ovemment distinguished 

and by Anstotle [the One, the Few and the Many] continued to be generally 

Republic recognised; but there was an mcreasing tendency to unite with Aristotle’s 

as the two threefold division a logical distmction of governments mto the two forms of 

types Monarchy and the Republic — aristocracy and democracy being then taken 

together as forms of State with a cdlecdve government [lc. government by 
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more than One], Cf. Althiuiua, c. 39, Victoria, Rd. ni, no. 10 {units vel 
plures) ; Bomibus, Part. p. 45 (majestas tnest um semper rip Aoy^j, mterdum etiam 
persona, mterdum multts*) , Kcckermann, Polit n, c. i , Amuaeus, Dejure maj. 

I, c. 9, Polit c. 1 1 (the sovereign is mum either tatura, or conspirattoru et tma- 
logta)\ Grobus, l, c. 3, §7 {persona tout pluresve), Busius, i, c 3, §4 {toms vel 
plures) ; Bercknngcr, i, c. 4, § to {umon ntonero vel analogia) , Graszwinkel, c. 1 1 
{persona muon or corpare mam), Hobbes, De cute, c. 5, §7 and c. 7, Lemathan, 
c. 17 (umu homo vel coetus). Althusius, Bomitius, Keckemiann, Besold {De 
Artst. c. j), Tuldcn (n, c 19) and other writers use the techmeal expressions 
‘Monarchy’ and ‘Polyarchy’. 

47. The believers m a mixed consbtutaon regarded a division of the right Mtxed and 
of government as possible; and conversely the indivisibihty of govemmg Ivruted 
authority served their opponents as the chief ground for rejecting such a form constitutions 
of State. Both allowed that other ‘Subjects’ (and, more particularly, as- 
sembhes of the Estates in a monarchy) might participate to some degree in 

the exercise of the right of government. But behevers in the mixed consbtu- 
bon — aasuming that States in which the right of government was consbtu- 
tionally limited could co-exist with absolute States — asserted the possibihty 
of an independent right to partiapate m the exercise of State-authority, while 
their opponents — refusu^ to allow any binding force to a consbtubonal 
limitabon of the Ruler — treated any modiiicabon of govemmg authority 
by the co-operabon of other factors as only a vanabon wMm the mode of 
government {ratio gubemandi or forma gubernandt) 

Most of the advocates of the mixed form (cf supra, n 41) recognised in 
addition the merely ‘hmited’ form of government (e.g Molina, n, d. 93, 

Suarez, m, c. 4, no. 5, c. g, no. 4, iv, c. 17, no 4, Keckermann, i, c 33, n, 
cc. 4-6, Heider, pp 989 sqq., Busius, n, cc 6-7, Grobus, i, c 3, §§ 16-18), 
but there were some of them who thought that while division of sovereignty 
was conceivable, limitabon was not (Amisaeus, Dejure nuij i, c 6, De rep 
u, c 9, s. 5). Even the opponents of the mixed consbtution (supra, n 41) 

— not only those who advocate popular sovereignty and ‘double sovereignty 
but also many of those who advocate the sovereignty of the Ruler — ^are 
willing to accept the idea of limited government, and to defend, in so many 
words, the mviolabihty of consbtubonal hmitabons on the right of the Ruler 
(Bormbus, Part. 43, De maj c. 13, Fndenreich, cc. 18 and 99). On the other 
hand the thorough-gomg absolutists reject the limited form no less than the 
mixed (Bodin, i, c 8, nos 85-gg, Gregorius, i, c i, §9, xxiv, c. 7; Barclay, 

Graszwinkel, cc. 3, 4, 6, 1 1 , Hobbes, Salmasius, c. 7) 

48. Cf. the author’s Althusius, pp. Sosqq and 341 The fact that Arnisaeus 
(op. at p 81 n 19) and Grotius (op cit n. 90) recognise other grounds 
[m addition to delegabon by the people] for the acquisibon of the rights of 
government, or agam that Graszwinkel (c. 9) rejects the contract of govern- 
ment altogether, hardly weighs in the balance against the general trend of 
Contractarian theory. 

49. Op. dt. p. 85, n. 30. 

60. Op. dt. p. 85 n. 32. 

61. The identity of the people as it now stands with the people as it The People 
originally existed was used to explam why a contract of government assigned identical 
to a pmmbve past was obhgaU^ upem the present generabon. In defence through the 

* “The ‘Subject’ of Sovereignty is always theorebcally one, sometimes it may gt^ohons 
also actually be one person, but sometimes it may be composed of many.” tf its life 
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of this identity we find an appeal expressly made to the principles of the 
[Roman-law] theory of Corporations in regard to the continuous existence 
of the umoersitas through all the changes of its members, cf. especially 
Junius Brutus [the author ttf the Vmdtctae contra Tyratmos], qu. in, pp. 1 7 1 sqq. ; 
but cf also AlthusiuSjC. ig, §§74sqq.,c. 9, §16, c. 38, §§65sqq , and Victoria, 
Rel. m, no. 11. Grotius uses the same idea (n, c. 5, §31), extending it to 
cover cases of the forfeiture of tmpentm by delict or m war — qtaa successio 
partum non mpedit quotmnus units sitpopulus-, cf. also m, c. g, §g. 

52. Axxording to the Vtndtctae contra Tyratmos the people, as a umoersitas 
which umiu personae oicem sustmet, (i) actmg m conjunction with the Kmg, 
concludes a covenant with God (qu. n, p. 75), and (a) acting by itself, con- 
cludes a covenant with the King (qu in, pp. 13 1 sqq. and 348 sqq.). Now 
smee umoersitas mmquam montur, and no prescription runs against it (qu. m, 
pp. 170-1), the people contmues to possess inviolable rights and duties in 
virtue of both these covenants, (i) It is responsible to God, as correus de- 
bendt [or jomt debtor] with the King, for the well-being of the Church, and 
it makes itself liable to divine punishment by tolerating godless magistrates, 
while according to the rule quod umoersitas debet, singult non debent, the primates 
of the people ex foedere cum Deo non tenentur (qu. n, pp. 76, 848qq. and 1 15). 
(a) Ag^in, m regard to the King, the people, as a umoersitas, has a higher 
authority, and m the event of his becoming a tyrant it has the right and duty 
of resistance and deposition (qu. in, pp. i438qq. and agasqq), while 
smgulipnvaii are m no way called upon to take such action (ibid, pp, 3 1 gsqq.) . 

Althuaius bungs the popular community, as a consociatio publica umoersdis, 
entirely under the category of the umoersitas (Polit c. gsq.). He ascribes to 
this corpus consociatum— the totum corpus consociatumis, or umoersitas poptdi—m- 
alienable sovereignty, the ownership of State-property, and the rights 
belonging to an employer m regard to all officers vested with pubhc powers 
of administration, while, citing m justification the [Roman-law] theory of 
corporaUons, he excludes individuals from the enjoyment of all these rights 
(Pracf pp. g, 17, 18, 19, 38) Sec also Buchanan, pp. i6sqq and 78; 
Hotoman, Francogailia, cc. 6-g and 19; Rossaeus, c. l, §§8-3, Manana, i, 
c 8, Manus Saltunomus, Deprutc i, pp. 19-ao 

58. See, for example, Paunneuter, i, c. 17, Bortius, c. 6, §a; Besold, De 
maj. sect i,c. {corpus) aiid^T {penes universitatempopuli);l.miiiiieva. Cap. 
imp. p. 353 

54 Grotius employs the conception of the umoersitas and the pnnaples 
of the [Roman-law] theory of corporations (i) m deahng with the contractual 
devolution or transference of supreme authonty by the people (i, c. 3, § 13; 
II, c. 5, §31, c. 14, §§a and 10; m, c. 8), (a) m his account of dehets of the 
people and its responsibihty for the dehets of its members (n, c. ai) , (3) in 
1 eg^ to the question of the obligation of the people by the acts of the king 
(ii, c. 14, §10), (4) mjustifying reprisals under international law (m, c. 2) 
and the taking of prizes (m, c. 6, §8), and also m other respects 

56. See Victoria, m, no. 8, Vasquez, c. 47; Soto, iv, qu. 4, a. i-a (the 
pieople as corpus), Molina, n, dup. 33, Suarez, m, cc. 2-3 (the people as 
commwtttas, corpus mysticism, corpus politicum, originally possesses and transfers 
the supreme authority). ^ also Pruckmann, pp go sqq. (contract with the 
umoersitas or commumtas), p. 11 1, nos. assqq ; Boxhom, i, c a, § i {carpus rmd- 
toTum)-, Busius, I, c 3, §3 {umoersitas cujuscunque totius legitunae cwitatis uno 
impeno conientae). 
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56. See Bodin, i, c. 8, nos. 85-99, Grcgonus, i, 1, §§6-7 {umm corpus emit 
accordingtol. 30, D. 4i,3andl i,§i,D 3, 4); K^pschildt,v, c. i, nos. 3-4 

57. The people united m a State is desenbed as a sacutas emits, naturally Tht People 
developed by the extension and perfection of the Family, m the following desenbed as 
writers: Grcgonus, i, c i, §6 and c 2, §§1-6 (soctetas, quae natura coalmt), a societas 
XK, c. un ; Amisaeus, De rep. t, c 5, s. 4 and s 5, Poht. c 6 (the emtas is a 

societas, the cwis is a soctus) , Bc^ld, Dtss. i, c. 3 (societas cimlis, which in utero 
naturae concepta, in gus gremo nutnta est) , Kirchner, Dtsp i, § 3 (soctetas popult, 
legihmo civtlispotestatisinpeno coalita);'K.eckeTmarm,pp. I2sqq , Fndenrcicb, 
c. 2 (growth from consociatumes domesticae, like a many-branched tree from its 
roots) and c 10; Schonbomcr, i, c 4, Cniger, Dtsp. 1 , Hcider, pp. 25sqq , 
Werdenhagen, n, cc. 1-3 (the poptdus is a soctetas avtlts) ; Tulden, i, c. 5 
(soctetas ctvtlts, which arose ex naturae mstructu), and c. 6 (the Jims retpubltcae is 
societatis emits tutela atque eultura) , Connng (societas etmlts, with tmpenum) , 

Kmpschildt, i, cc. I and 6 , and many other writers. 

A soctetas emits fotmded by a union of men onginally living m isolation is 
the basis adopted by Buchanan, pp. 1 1 sqq , Manana, i,c i.Rossaeus, c i, 

§ 1 , Boucher, cc losqq., Hoenomus,i, §§4sqq., Winkler,!, c. to, n, cc 9-10, 

V, c. 3 (multitudo sese consoctat, and thus produces soctetas emits) , cf. the de- 
scription of the State as soctetas ctvtlts el volmiarta m Velstcmius, dec 2-5, and 
m Matthias, Coll. dtsp. 4-5 and Syst pp. 20sqq The treatment of the com- 
mumty of the people as a contractually created ‘soaety’ is carried into 
greater detail by Salamomus, i, pp 35sqq. and 38-42, and by Paurmeister, 

I, c 17, nos. 3 sqq. (the soctetas formed hy mutua conventto), c. 3, no. 10 (societas 
et libera conventto), c 30, nos. 1-3 (the endmg of such soctetas by contrana 
volmtas). 

Althusius, who IS the first to develop a formal theory of the social contract 
as constituting the State, mterprets the State throughout (like all other 
corporate bodies) as a consoctatto or socutas (Poht cc. 1-9, Dtcaeolog 1, cc. 8, 

32, 78 and 81) Grodus constantly applies the cxmception of consoctatto or 
socutas to the pohtical commumty (Proleg. cc. 15-16, i, c i, §14, n, c. 5, 

§§17, 23, 24, n, c 6, §§24sqq., m, c. 2, §6, c 20, §§7-8). 

68 Cf. the author’s Althusius, p. 94 n 51, p g6 n. 59, p 98 n. 63, p. 100 
n 68 Schonbomer, l, c 4, defimtely says. Essentia retpubltcae est m persons vel 
imperanttbus vel obtenperantibus, stbi tnmeem mutuis offictu obstnctis. 

59. Cf the author’s Althusius, pp. qGsqq 

60. Thus, acxording to Mohna (n, d 22, §§8-9), socutas politico arises The theory 
from the imion of originally mdependent mdividuals, but because the natural of the Rights 
reason given by God impcb them thereto, there results eo ipso, quod homirus of the People 
ad integrandum mum corpus Retpubltcae convemmt, jure naturali, et su a Deo tn the 
immediate, potestas corpons tottus Retpubluae in singulas partes, ad eas gubemandum, theologians 
ad leges tilts ferendunt jusque tilts dtcendum, et ad eas punundum The homines con- 

vementes, bet:ausc they are partes, are a conditio sine qua non of the authority 
thus resulting, but they are not its creators otherwise it would be impossible 
to explam why the community has a right of life and death, while no m- 
dividual has such a right over lumself Moreover, longe diversa Jit potestas, quae 
ex natura ret consurgit tn Republtca, a collectume parttadanum potestatum singulorum , 
and a Respublua does not hold its power auctontate singulorum, sed immediate 

• The theory of the theologians may be illustrated from the analogy of marriage 
The agreement of husband and wife is necessary to the existence of marriage But 


BTsn 
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Suarez (m, cc. 1-3) argue* still more emphatically that, inasmuch as man 
IS bom free and subject to no human power, the pafecta commumlas only arises 
in consequence of the tnleniaUus htmumae voluntatis, and mdeed per voluntatem 
omnium gia in tlla coraaienmt, but at the same tune, man bci^ by nature 
subjutbihs, this agreement of union corresponds in his case to the demands of 
natural reason. Moreover, although the community itself coaUscit mtdio 
consensu et ooluntate smgdonm, the authority which it possesses is not acquired 
directly from the smguli, who did not previously possess any such power, and 
least of all any right of hfe and death, nor is such authority acquired directly 
from God; it is derived ex m rahoms naturalis, as a propnetas consequent naturae 
which God has willed, and therefore it follows that mdividuals, foough they 
are creators of the corpus pobUcum, are not the source of the authority of that 
body over itself and its members. 

See also Didacus Covarmvias, Pract. qu. i, cc. i and 4 {societas ctvtlis is 
formed lege naturali, and by the same law it possesses all authonty, which it 
proceeds to devolve upon a ruler) Soto, l, qu. 1, a 3 and iv, qu 4, a. i-a 
(God, per legem naturalem, gave individuals a right of self-preservation, and 
with it — because self-preservation is impossible m isolation — an instmct for 
society, and thus He gave the congregata Respublica authonty over itself and 
Its members) , Victoria, m, nos. 4-8, Bellanmne, De louts, cc 5-6, Claudius 
de Canun, i, c. 9. 

Suarez on 61. Suarez (ni, c. 3, nos 6-7) compares the sovereignty of the corpus 

the ongtn of poltticum et mysUcum with the liberty the mdividual person In both cases 
sovereignty there is an authority over the self and its own members— an authonty which 
IS necessanly given with and by the fact of existence Now as the child re- 
ceives Its existence from its father, but its hberty from God, m virtue of 
Natural Law, tta haec potestas datur communitati hormnum ab auctore naturae, non 
tamen sine mterventu vobmtatum et consensuum hormnum, ex qutbus tabs conmumtas 
perfecta congregata est. As the father can beget or not beget the child, but if 
he begets it can only beget it as a free being, so it only needs a human will 
directed to that end to bring the community mto existence, but ut ilia com- 
munitas habeat potestatem praedictam, rum est necessana specialis voluntas honanum, 
sed ex natura ret conseqmtur et ex providentia auctaris naturae Just because they 
are not inherent m the nature of either, the sovereignty of the community 
and the liberty of the mdividual are both alike ahenable and transferable. 
See the author’s Althusius, p. 67. 

The 62. Such a view is already imphed m the argument, that sovereignty 

theologians must originally belong to the commumty because there is no discoverable 

really make reason why it ^ould belong to one person rather than another, cf Victoria, 

the com- op. cit no 7, Bellanmne, op cit , Molina, d. 22, Suarez, m, c 2, nos 1-4 

munxty an But it appears more exphcitly in the further conception, that the commumty 

aggregate of is dnven by the nature of things to transfer its original authonty to a ruler 

individuals because it cannot, as a multitudo, exercise that authonty itself Victona, 

op. cit. no 8, Bellanmne, op cit. (where it is defimtely said that supreme 
authority tmmedtaie tanquam in subjecto in tola multitudine est, but is transferred 
by this mulbtudo). Soto argues m the same sense, tv, qu i, a i. 

A similar hue is adopted by Mohna (n, c 23). While descnbing the sove- 
it does not explam, or create, the insutution of marriage. The insUtution is an m- 
herent part of the divine scheme, and the agreement of the parties is simply an 
agreement to fit themselves mto that scheme, which exists per se apart fimm their 
agreement. 
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reignty of the people as the authority of a body over its members, he none the 
less tato the totam corpus to be the [mere] sum of all , and he depicts the trans- 
ference of authority to a Ruler as a command of Natural Law, inasmuch as 
otherwise [i.c if the transference were not made] all would be constantly 
obliged to act in unison and by unanimi ty. 

Even Suarez, in spite of the emphasis which he attaches to the corporate 
nature of the umty of the people, cannot transcend the conception of that 
unity as a mere collecdon of all its members. He describes the hormnum cdlectto 
(m, c. 2, no 3), or the tota commumtas (ibid. no. 4), as the original ‘Subject’ 
of supreme authority, and he contents himself with adding that rtmlMudo 
hammum dvplialer conaderan potest (i) wto modo, ut est aggregaiwn quoddam sine 
uUo ordwe cel umone phystca vel moralt , (2) alto modo, guatenus spe^t voluntate 
seu commum consensu in unum carpus poltttcum congregantur uno soctetafts vmculo et 
ut muiuo sejuoent in ordtne ad unum Jinem poltttcum, quo modo effictunt unum corpus 
mystumm, quod moraltter diet potest per se unum He argues that it is only m this 
second mode or sense that the commumty is the ‘Subject’ of a communis 
potestas, cuisingubdecommumtate parere tenentur, m the first sense or mode it only 
possesses such authority, at the most, radicdhter (ra, c. 2, no. 4, cf n, c 3, 
nos. I and 6 — rudxs colUctio stoe aggregatum as distmct from corpus mysttcum).* 

68. In Buchanan (pp iisqq.), Manana (1, c i), Rossaeus (c i, §1), The 
Boucher (cc losqq ) and Paurmcister (i, c 17, nos 3sqq ), the authonty mithonty of 
of the State is regaled as proceeding merely from the social union of free the State as 
and equal mdividuals who originally hved m isolation. Althusius {Poht. a sum of 
cc. I sqq.) asenbes the nghts of all associations to a commumcatto mutua m mdimdual 
things, services and nghts which are useful and necessary for social life rights 
Grotius (n, c. 5, §§ lysqq and c. 20, m, c. 2, §6) denves the nghts of the 
State, mcluding the power of punishment, entirely from the ongmal rights 
of mdividuals. Milton (The Tenure, pp 8-10) considers the authonty of the 
State as the product of a contract of society formed among men who are 
naturally bom free, ‘ this authonty and power of self-defence and preserva- 
tion being originally and naturally m every one of them, and umtedly m 
them all’. See the author’s work on Althusius, pp I05sqq , 344sqq. 

04 A typical example of this conception is the way m which Salamomus Satamonius 
(pp. 33-42) attempts to prove that populus ipse suis Ugibus ligatur, although on the State 
nobody can be tir^ierans and obediens at the same time, and nobody can be as a sum of 
seipso potentior. In rcahty, he argues, each law is a contract, and the people contractual 
IS a contractually umted body of persons. The very begmning of the cantos, obligations 
as a civilis soctelas, already implies binding contracts, and therefore laws. It 
IS all a question, not of the obligation of the people to itself, but of mutual 
obligation between the mdividual members of the people — soctetas non sibt 
obhgatur, sed tpst inter se socit; and the Ruler, who occupies the position of 
praepositus or institor m the soctetas, is ro less bound than the other members. 

Cf. Milton’s phrase (op. cit. p. 8), ‘a common league to bmd each other 


from mutual mjury’. 


* Here agam (cf the translator's note appended to note 60}, the theory of the 
theologians seems really to be higher than Gierke allows The consenting parties 
who arc necessary to the existence of a political society (just as they arc necessary to 
the institution of marriage) may be, as such, only an aggregate. But the institution 
which emerges from their act of agreement as a number of mdividuals is a part of 
the divme scheme, and is a true ‘mystical body’ m that scheme. The distmchon is 
fundamental, and if we accept it the State is really a corpus. 
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06. Althiuius identifies the body politir (corpus symbwheum) with the con- 
tractual community of the membm of the people (commumo symbiotica unt- 
oersalts) : he bases ^ the rights of governing authority on the obbgation, 
incurr^ m and by the contract of society, to participate in a comrmmtcatto 
of material and spiritual benefits and means of action; and he ascribes to 
the government only the position of ‘administrator’ of such matters as are 
the objects of this eommunuatto. Cf. Poltt. cc. 9sqq. ; Duaeologia, i, c. 81 ; and 
the author’s work on Althusius, pp. 21 sqq. 

06. Cf. Grotius (n, c 5, §23) : eoitsociatw, qua midti patresfamiltas m unum 
popidum ae emtatem coeunl, maxtnam dot jus carpon in partes, quia haec perfecUsstma 
est societas, neque ulla est actio homrnis externa, quae non ad hanc socutatem out per 
se speeiet out ex circumstantus spectate possit In §24 he argues that the in- 
dividual IS entitled by Natural Law to terminate his membership [of the 
State] ; but just as in the societas pnvata of Roman law a member cannot quit 
if his leaving affects the society, so here he can only qmt on condition of 
paying in ready money his share of any debt with whidi the State may be 
burdened, or of providing an idoneus in heu of himself if the State be engaged 
m war* moreover departure is often forbidden by positive law, and a pactum 
SIC mitum IS vahd. In ra, c 20, §§7-8, he argues that it follows from the act of 
consent, imphed m entry into avil society, that res singulomm maybe sacrificed 
for the sake ofpublica utditas m the event of the conclusion of a peace-treaty, 
but It equally follows, he adds, that individuals have a claim to compensation 
for war-losses from the means at the disposal of the commumty. The reason 
is that, though the infiiction of mjury and loss on an ortemal enemy is lawful 
in war, caes inter se sunt socit, et aequum est ut communta habeant damna quae 
soaetatu causa contmgunt. But positive law may ordam, none the less, tit rei 
hello amtssae nulla adversus emtatem actio sit, ut sua qutsque arctius defendat 

67. For Althusius the sovereign People is identical with the consoctata 
multitudo, with homines conjunch, consociati et cohaerentes, with the umversa 
membra conjunctm, with the popidus unwersus, with the consociatio miversalis; 
with the tatum corpus (PoUt. Praef., cc 9 and 1 7 , Dicaeologia, i, cc. 7-.8 ) Simi- 
larly the author of the Vtndictae contra Tyrarmos identifies the sovereign with 
the popidus eonjunctim non dioisim, the universt, or the miversa multitudo (qu. ii, 
PP- 75>89sqq., 9isqq., ii4;qu.m,pp. 149, lyisqq., 297sqq.). To Buchan- 
an, the sovereign is the umversus popidus (pp. 16, 30, 48, 78-80, 87) • to Hoto- 
man, it is the imioersus populus or imsversi (Prancogallia, cc. 6-9 and rg) , to 
Danaeus, the subditi or populus unwersus (1, c. 4, pp. 36-44, in, c. 6, pp 217 
sqq ) , to Boucher, the multitudo jure coacta, which must not be confused with 
the incondita et confusa turba (i, c. 9) ; to Manana, the umuersi (i, c. 8) , to Sala- 
momus, the multitudo hommum or imwersi (i, pp. 20, 36) , to Rossaeus, the 
mwersi (c 2, § 1 1 ) ; to Hoenomus, the miversi, or populus unwersus, or populus 
tnbutm cunatim centunatim vd ointim coUectus (n, §§46, 51 ; k, §5) ; to Milton, 
‘all as united together’ (The Tenure, p. 9). 

In the same way majestas realis is ascribed by Kirehncr to the societas populi 
coalita (n, § 1) ; by Paurmeister, to the populus mwersus (i, c. 17), by !^rck- 
nnger, to the populus mwersus... coUective — but also, at the same tune, to the 
singult as members of this collective body (1, c 4, §§6-8) , by Alsledius, to the 
subdiii mwersi (p. 18), by Werdenhagen, to the people as coUectivum quid, 
possessed of quantitative and quahtative attnbutes (n, c. 6). Smularly, 
again, we find the ‘Subject’ of original sovereignty, aind of the populM 
nghts which persist after the alienation of that sovereignty, desenb^ m 
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Soto as the rmdtiiudo coUectm sumpta or the populus congregatus (i, qu. i, a. 3, 
qu. 7, a. a ; rv, qu. 4, a. i-a) ; in Victoria, as the muIUtudo or oimes stmul (m, 
nos. 8, 15) ; in Bellarminc, as the iota mdtitudo (cf. n. 62 supra) ; m Molina, 
as the sum of all (n, d. aa-3, 35, ni, d. 6), m Suarez, as Ihe honmwm coUtctto 
or rmdtitudo (cf. n. 62 supra). Grotius too regards the umversitas as consisting 
only of singuli qtdque congregati ml tn suntmam reputati (n, c 2 1 , § 7) ; and Kecker- 
mann describes the people as cdUcUmm gmd ordmatum {Praecogn p. 7). 

68. The advocates of the theory of popular sovereignty, like those of the Onmes ut 
theory of ‘double sovereignty’, expressly emphasise the fact that the Ruler smgult and 
is supenor to his subjects ut smgulis, but inferior to them ut umversts. Cf. the ut universi 
Vind. contra Tyr. qu. n, pp gisqq., qu. m, pp. 391 sqq.; Buchanan, 

pp. 79-80 (the king is to stnguli, as the people is to the king) , Salamonius, i, 
p 20 (the kmg is major stngdis, sed minor umversts, as being the servus umoerst- 
tatis, but not the smgulonm rmmster) and p. 28; Rossaeus, c. 2, §11; 

Danaeus, m, c. 6, pp. 2i7sqq ; Althusius, c. 9, § 18 {non singulis, sed conjautm 
umversts membns et toto corpon eonsoctatt regm conpebt) ; Hoenonius, n, §46 (um- 
verst, not suigult, are the Supenor), Alstedius, p. 18 {superior singulis, mfenor 
subdtUs umoersts) and pp 56 sqq.; Milton, Dtfeitsto of 1651, p. 70 {Re* est Rex 
smgulorum, and also umoersontm, but only st voluennt) 

Conversely, the advocates of the sovereignty of the Ruler argue that the 
Ruler is supenor not only to smgult but also to tmtverst cf. Soto, iv, qu. 4, 
a. i; Molina, ii, d. 23, §8; Bomitius, Part p. 41, De maj c 4. Cf aim 
Bomitius, De maj, c 6 (the end of the State u solus seu beatUudo retpubltcae stve 
poptdt tmtverst prmum, detnde smgulorum) , Suarez, m, c. 2, no. 4 (supra, n. 62) ; 

GroUus, I, c 3, §§ 7 - 9 , 12, m, c 8, §4. 

69 . Cf Salamomus, i, p. 36 (although the populus urn mterdum censetur The umty of 
persona, itmaaLyutfictema, and sere populta rum altud est quamquaedamhormman the People 
rmdtitudo) ; Suarez, i, c 6, no. 17 (ana persona Jieia), m, c. 2, no. 4 {unum corpus a 'Fiction' 
nysticum, quod moraltter diet potest per se unum) , Vmd. e. Tyr. qu n, p 75 (ant- 

versitas umus personae oicem sustmet, as the Lex mortuo* teaches) ; Limnaeus, 

Capital, nos. 48sqq {majestas recdis is the power quae Retpubltcae adhaeret, hoc 
est untnersUatt, quae non msi ficte personae nomen mducere potest, ex persorus tamen 
constat), Grotius, n, c. 3i,§8, Werdenhagen, n, c 6, §§22-4 {^sona is used 
in political theory only for the smgulus, but mjtire it is also used for populus, for 
an office, for a umoersttas, and in all cases in which pluses personas touts 
sustmet) 

70 . When a decision of the whole people is required, thinkers often speak The 
vaguely of a consensus poptdt or a voluntas unsoersorum, without going mto the common 
question whether or no they mean a reg^ular act of an assembly which must unll an 
follow the forms that are necessary for the decisions of a corporation* cf. agreement of 
Buchanan, pp. i6sqq , 30sqq., 78, Rossaeus, c. 2, §4 (the consensus poptdt as ntany wills 
the will of the Respublica) , Salamomus, i, pp. 8sqq., ii, 31 sqq.; Manana, 

I, c. 9, Vasquez, c 47, Molina, n, d. 25, Suarez, m, c. 4, nos. 1-2, c. 4, no. 5, 
c. 9, no. 4, Boxhom, i, c. 3, §§i5sqq. (since rule is contrary to nature, it 
depends on the constant consensus of tmperaits and subdsti) ; Grotius, i, c. 3, 

§§8 {poptdt umuersim stanpti arbitno), 13 (popult ooluntate delata), u, c. 6, §§3, 7, 

1 3, m, c. 20, §5 {popult totius consensu) ; Salmasius, c. 6 (.sovereignty belongs to 
the King either vt or voluntate poptdt). 

* The reference actually given m the Vmd. c. Tyr. u to Lex mortm 33 D, de fidei 
commissis* 
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Bat we often find the decision of the people definitely treated as equivalent 
to the tadt and cumulative acts of consent of so many individuals. This idea 
is applied to the conclusion of the original contract of government, or to 
some later act of approval of a limited government which is a substitute for 
that contract: cf. Vtnd e. Tyr qu. m, pp. 264sqq., aSysqq ; [Beza’s] Dejun 
mag. qu. 5, pp. 18-90 (where the condition is made that the consensus must 
not be forced) ; Danaeus, i, c 4, p. 41 ; Hoenonius, ix, §§56-7; Suarez, m, 
c. 4, no. 4 (the consensus is ‘tadt’ when rule has been usurp^, but it is 
debitus when subjection has been imposed by a just war), c. 10, no. 7 (con- 
sensus tacitus) ; Amisaeus, De auct. c. 4, §§ 1 1-14, De rep. n, c 3, s. 5, c. 3, ss 7-8 
(consensus tacitus, and until it is given there are no subdtti) , Knipschildt, vi, 
c. 4, nos 19-13 (no right [of government] exists unul ruirfih paulatm con- 
smsuerunt) , Fndenreich, c 10 (all Ruling authority rests upon dectw, since it 
is the consensus auversorum which has either devolved it upon the ruler origin- 
ally, or l^tunised it afterwards): Bomitius, De maj. c. 3, Part, pp 47sqq. 
(consensus spontaneus out coactus, expressus pel tacitus, vents pel quasi, is what 
constitutes the Ruler); Grotius, i, c. 4, §§5sqq., n, c 6, §18; and see the 
author’s work on Althusius, pp. 305-7. 

Similarly we often find writers who argue that the consent of ‘ the people ’ 
is required for laws contenting themselves with an informal approbatio 
(Molma, n, d. 33, §§ 6-7, v, d. 46, §3) or an acceptatio populi (Suarez, iv, c. ig, 
and Claudius de Camin, i, c. 3). In the same way consensus tacitsis was held 
to suffice for certam alienations [of public property] (Grotius, n, c. 6, 
§§8, 10). 

On the other hand, many thinkers demand a formal resolution by a 
regular assembly m certam cases. Most of them, though there are some ex- 
ceptions, require it for the deposition of a lawful ruler who has become a 
tyrant ‘m exercise’, cf. Soto, iv, qu. 4, a. i , Mohna, m, d 6; Vwd c. Tyr. 
qu. m, pp. 393 sqq., Manana, 1, c 6 (conventus publicus) , Althusius, c. 38, cf. 
the author’s work on Althusius, pp. 309-13. Some writers also reqmre an 
act of a regular assembly for the appointment of the Ruler, cf Soto, iv, 
qu 4, a. 3 (publicus conventus), Vind. c. Tyr. qu. m, pp. 3488qq It may also 
^ required as a way of giving assent to certam alienations [of public 
property] , cf. Grotius, n, c. 6, §9. 

71 . Molina, d 33 (supra, n. 63). Althusius (c. 9, §§ 16 and 18) holds that 
only universa membra de comnuaa consensu can dispose of the jus majestatis, be- 
cause only membra regm universa sumd can constitute that right, but he also 
believes (cf. his Preface: cf also c. 9, §19; c. 18, §§15, 84, 104, 133-4, 

c. 38, §§195-9) even the whole of the people, acting unanimously, 
cannot make any valid alienation or division of sovereignty Hoenonius (n, 
§ 39) regards regntcalae as competent to deade jura regni ‘ by common consent ’ ; 
cf. also his phrase (§40) ex commum placito ...vita socitdis inter membra reipublicae 
mstitmtur et regitur. 

72 . The assumption of unanimi ty was taken for granted in regard to the 
contract of soaety; cf. Althusius, c. g, §ig; Suarez, m, c. 3 (per uolunlatem 
omnium qm in ilia convenerunt) ; Grotius, n, c. 5, §33 (vide supra, nn. 59-63). 
The consensus ommitm is required for any change in fundamental laws by 
Bortius (De maj n, §17-31); and, as we have already mentioned (supra, 
n. 43), Besold (De maj. s. i, c. i, §5) and Tulden (i, c. 1 1) require the consent 
of omnes stnguli in a democracy for any change of tpsae leges demoeraticae. Ac- 
cording to Althusius (Dicaedogia, i, c. 87, nos. 37-43) a unanimous resolution 
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should also precede the unpoaidon of new taxes. [Gierke adds a reference 
to a note in a previous section of his fourth volume (p. 841), which is not 
translated here.] 

78 . Cf. Althusius, c. 17, §58, Buchanan, p. 79 (umoersus populus vel major When 
pars IS legislator, creator of government, and judge of the King) , Milton, majortty- 
of 1651, c. 5, pp 63-4,0 •j,p'P‘^^lo(popvli pars major et potior, decision 

pl^ quean dvmdia pars populi, is Superior Rege) Generally, a majority-decision allowed 
was regarded as adequate both for the [original] choice of a form of State 
and appiomtment of a Ruler, and for any subsequent changes m the con- 
stitution, cf Victoria, m, nos. 14-15 (m the appointment ofaRuleramajonty 
is enough, etum aliis imiilis, since the consent of all cannot be attained, the 
whole of Chnstiamty might give itself a Ruler by majority-decision; and m 
the same way a majority m a republic may, if it wishes, choose a monarch) , 

Soto, qu. 4, a 2, supra, n 43 

74 . In most writers we only find a reference to the general rules of the The fiction 
[Roman] law of corporations. Grotius is the first writer (n, c 5, §17) to that majanty- 
use the fiction that the majonty-prmciplc must have been mtroduced by an decision is 
act of contract mto all associations, both pubbc and private (quod in its rebus, made equal to 
ob quas eonsoetaito quaeque inslituta est, untverstlas et ejus pars major nomine uni- unanimous 
uersitatis obligant smgtdos qui sunt in soaetate) He argues ( 1 ) that m each con- decision by 
tract of society we must assume a voluntas in societatem eoeuntium.. ut ratio a contract to 
aliqua esset expediendi negotia , (2) that this ratw, or way of transactmg busmess, theU effect 
cam only consist m the supremacy of the majority, because it is obviously 
improper ut pars major sequaUtr mmorem, and therefore (3) that so faur as special 
pacta et leges do not provide otherwise, pars major habet jus integn Hobbes 
tadces a similar view {De cm, c. 6, §§ 1-2). Only unanimity is valid m a 
multiiudo extra cwitatem, but it marks the banning of the transformation of 
such a multitude mto a State when its members agree ut in its rebus, quae a 
quopuan in coitu proponentur, pro voluntate ommsan habeatur id quod voluent eorum 
major pars Otherwise no single will can be attamed. If any person will not 
accept this agreement, the rest can constitute the State without him, and 
can exercise against him their original right — the jus belli cf. ibid. §20. 

78 . See the author’s work on Althusius, pp 216-19, and §12, n. 129 of Representatun 
this volume [not here translated] The author of the Vmd c Tyt mvokes, us of the Petple 
the oigan for securing the observance of the rights and duUes imposed by by Estates 
contract (whether it be the contract made with Gk)d, or that made with the or 'Ephors' 
king*), not the umversa multitudo, but the electi magistratus regni — ^the qfficiam 
Regm non Regis, or consortes et ephon tmpem — ^inasmuch as these ofiScers apopulo 
auctontatem acceperunt, and thus imiversum populi coetum repraesentant. qu. n, 
p. 89, qu. m, pp i48sqq. A similar view appears m the De jure mag qu. 6-7 
(ordines sm status) , Buchanan, p. 30 (ex omnibus ordinsbus selecti) ; Hotoman, 
cc. 13-14, Manana, i, c. 8 [proceres or deputati) 

Althusius mcludes both the ‘ Ephors’ and the siammis magistratus among the 
admmistratores of public authonty, who are appomted and commissioned by 
the consociata multitude because it carmot easily meet itself, and who, within 
the limits of their commission, mwersum populum repraesentant (c. 18, §§ 1-47) : 

Ephort sunt quibus, populi in corpus politicum consociati consensu, demandata est 
sitmma Reipublicae sen umversalis consociationts, ut repraesentantes eandem potestate 

• The Vind. c. Tyr supposes two contracts — that of people and king with God 
(the divine covenant), and that of people and king (the secular contract of govern- 
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et jure illius utaatur in simtmo magistratu consMuendo, eoque ope [ft] constlto tn 
negotus corporis consociati juoando, necnon tn ejusdem Itcenha coercenda et impedienda 
tn coasts vttqtas et Reip. permctosts, et eodem tntra Imttes offictt conimendo, et dentque 
tn promdendo el curando omntbtts tnodts, ne Resp. gtad detnmentt capiat pnvatis 
studits, odtis,facto, oimssume oel cessatume summi magtstratus (ibid §48). These 
‘ephors’ are appointed by popular election, but they may also be appointed, 
ex poptdt coneessume et ben^icto, by nomination or co-optation (§59) their 
commission may also be made hereditary ex cotuensu consoctaltonts muversalis 
(§ 107) : they constitute a collegium, which acts collegtaltter and by its major pars 
(§62) . as such a college they discharge the offietum generate, with which they 
arc vested, of representative exercise of popular rights (§§63-89, c 38, 
§§a88qq.) , but there is also, distmct from this ‘ general office ’ of the college, 
an offietum spectale of individual ‘ephors’ (c 18, §§90-1, c 38, §§46-52) • 
Hoenonius has a similar theory (n, §§46-51, k, §§44-54) ‘ ephm sen ordtnes 
regnt have to exercise the right of the sovereign people ex jussu et consensu 
popult as unioersi, qualetms tauoersum poptdum repraesentant, they are superior 
to the Ruler. Grotius argues (n, c. 6, §9) •populum asitem eonsensisse intelltgimus, 
sae lotus emtt . stoe pet legatos partium mtegrantium mandatu sufficiente tnstrvctos, 
nam facatms et quod per altum facimus, cf i, c 3, § 10, m, c. 20, §5. See also 
Fndenreich (c. 10), who holds that, in beu of tmiuerst, smaller assembhes 
have often to elect the Ruler by virtue of ‘ delegation’ : Tiilden (n, cc 1 9-23) , 
who regards the optima forma as a numarchta temperata, optmatibus out dtlectts 
populi tn partem regtmtnts admtssts) Milton {Defensto of 1651, c. 7, p. 70), who 
argues that the objection of Sabnaaus (that we regard plebs sola as popultts) 
IS incorrect, for we include omnes ordtms cujuscunqtie cutes in the people, inas- 
much as unam tantwnmado supremam cunam stabihvtmus, tn qua etuan proceres ut 
pars popult, non pro sese qwdem soils, ut antea, sed pro itt mumttpas, a qusbus electi 
fuennt, suffragiaferendt Ugitimumjus habent. 

7 6. The author of the Vtnd c. Tyr. ascribes to the assembly of the ‘ ephors ’, 
as Regjii quasi Epitome, equal rights with the people, and an equal superiority 
with the people over the kmg, inasmuch as any act of a majority of that 
assembly counts as the action of the people (qu n, pp 91, 94, 1 14, qu. m, 
pp. 148, 149, 248sqq., 2g7sqq , 326sqq ), but he expressly insists that this 
assembly cannot, by any resoluUon or any omission on its part, forfeit the 
rights of the popultts constituens (qu. m, p 173). The same Ime is adopted m 
the Dejure mag. (qu. 6-7) : the ephors, m regard to the Ruler, are defensores 
ac protectores junum ipstus supremae potestatis [1 e they are the guardians of 
popular sovereignty] , but they cannot actually prej’udice the sovereign nghts 
of the people itself. Buchanan (pp. gosqq ) only allows the assembly of 
Estates to produce a rrpa^vXeuyja. m the sphere of legislation, vmdicating the 
right of final decision for the umoersus populus 

77 . Althusius expressly insists that though the Ephors, m their collective 
position as representatives of the sovereign People, are superior to the Ruler, 
and though, in their assembly, they exercise the nghts of majestas m respect 
tohun (c. 18, §§48-89, c. 33, 0.28,^28-64, and also c. 17, §§55-61), they are 
merely commissioners of the people; constituuntur, remooentur, dgicumtur out 


* This whole theory of the ‘ephorate ’ (which appears later in Fichte) is denved 
from Calvin’s Institutes (iv, c. xx, §31 ) where he speaks of ‘ magistrates constituted 
fer the defence of the people, to bxidle kings, such as the Ephors m Sparta, the 
tribunes at Rome and to-day, it may be, m each kingdom the Three Estates 
assembled*. 
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exauctorantur by the people; and they must recognise the people as their 
Supenor (c. 9, ^aa-3). Accordingly while he applies to the Ephors the prm- 
ciple that the action of corporate representatives counts as the action of the 
corporation itself (c. 18, §§ 11, a6, 53-8), he limits the apphcation of this 
prmaple by the Imates of theu: commission (ibid. §§41-6) , and he expressly 
argues that the Ephors cannot transfer any right of the People to the Ruler, 
or forfeit any such right fay omitting to exercise it, since, m that case, penes 
Epharos, non Jtempublicam et Fqpulum, summtm Jtetp jus essel (ibid § 1 34) Agam, 
if there be any failure of the Ephors, he claims that all their functions revert 
to the community of the people, m virtue of its imprescriptible and mviolable 
right, and then these functions are to be exercised consensu totius popult 
tnbutm, cunatim, centunatim vel mntm rogatt out collecti (ibid. § las). Similar 
views appear in Hoenonius, n, §§46, 51, ix, §50. 

78 This IS the view of Hotoman (cc. i3sqq ), Boucher (i, c. 9, n, c. ao; The People 
m, c. 8), Danaeus (m, c a, p aai), Manana (i, c. 8), Milton (op cit.) : cf. itself as 
Alstedius, pp 56-61 (the ordtnes [or Estates] are a Reip. compendium), Fnden- the true 
reich, c. ag, and Keckennann, c. 4, pp. 561 sqq We also ^d German pro- ‘Subject’ of 
fessors of pubhc law (and especially Pauimeister, Bcsold and Limnaeus) popular 
generally ascnbing to the people of the Reich the nghts exercised by the rights 
Reichstag, and even the electoral right of the Electors, just as they also 
ascribe the rights of provincial Estates to the people of the provmce as the 
true ‘Subject’, cf. supra [m a part of vol iv not here translated], p. 242 
n 1 29 Bortius (De maj v, §9), in speakmg of majestas realis, remarks that its 
possessor is tota Respubltca, et secundarvt ordines et status regni 

79. See the author’s work on Althusius, pp. 90-91, 343. 

80. Supra, n. 46. 

81. Supra, n. 47. 

82 The ‘Subject’ of Sovereignty in a Repubhc is pluses, according to The 
Victona (m, no. 10), Bellarmine (Delatcts, c 6), Busius (i, c. 3, §4), Keeker- plurality 
maim (n, c. 2), and others; it is cither pasici or universi, according to Bodm tf the 
(ii,c I ) and Suarez (ui, c. 4, nos. I, 5-6, 1 1) it is which may again be ‘Subject’ of 
cither pauciores or tmiversi, according to Bonutius {De maj c 3, and Part Sovereignty 
p 45) It is pauoorei or lota nritoi, according to WinUer (v, c. 4). Similarly, in a 
intheviewof Grotius (i, c. 3, §j), pluses are the subjection propnsan of majestas m Republic 
a Repubhc, and plures or unmersi are the ‘Subject’ of majestas personalis m 
this form of State on the theory of the advocates of ‘double sovereignty’ (e g. 

Alstedius, p. 1 4 , Tulden, p. 1 2 , Besold, De maj. sect 1, cc. 2-7) . The theorists 
of popular sovereignty also make a plurahty of persons mto the organ of 
government in Republics- cf Manana, i, c. 3; Danaeus, 1, c. 6, and 
Althusius, c. 39, § I {summus magistratus polyarchicus) On the technical term 
‘Polyarchy’ see n. 46 supra 

88. Cf Bodm, u, c. 6 (the magnates, m a system of aristocracy, collectim The 
infant), and c. 7 (where the same is said to be true, m a status populans, of plural^ a 
the ewes vnaersi) , Boimtius, Part, p 51 (the aves collectim unih are to be re- collectwe 
garded as the Ruler) , Kedtcrmann, n, c. 2 {phaes ex aequo tndtvtstm) , Alt- plurality 
husius, c. 39, §§32 sqq. (when there is a magistratus polyarducus, the ruler is 
omnes eonjuncUm), §§46sqq. (when there is a [itiagu/mlar] anstoeraticus, the 
exercise of majesty belongs cmjunctim et tndwidue paucts optimatibus), §§57 sqq 
(when there is a \magjstratus\ democratwus, the popidus consocuOus is also 
the summus magistratus). Similar views occur m Hoenonius, ix, §3, x, §40; 
cf. also Gregonus, v, cc. 1-2; Molina, n, d. 23, §§1-14; Heider, pp. 976sqq.; 



250 Gierke* s Notes 

Cnlger, Cdl. pd. Dtsp i, m, nr; Amiueus, Dt rep. n, cc. 4-5; Knipschildt, 
I, c. I, no. 50 {plures ui tmtoersi). 

Tku 84. Amisaeus (X><nui;. I, c. c 1 1) contrasts the republican Ruler, 

eoUectwe as consptratume vtl analogia units, with the Ruler who is imtu natura-, Bcrck- 

plurahty IS ringer (i, c. 4, § 10) opposes the wm analogut to the unus numero , Graszwuikel 

a smgle, but (cc. 3, 1 1) contrasts the carport anus with the persona unus, Bomitius (Part, 

artf^nal, P- 45 ; Dt rnig. c. 3) opposes the vmts Adytji to the persona unus. Kecker- 

Jiultng maim (Polit 1, c. a) explaim that the whole perfection of the status pdy- 

‘ person ' archtcus depiends upon the plures gut imperasa assimilatmg themselves by their 

unity to a monarch. According to Althusius (c 39, §59) the essence of 
democracy hes in the fiict that populus tpss mstar wuus exercet jura majestatis et 
quasi uiuan repraesentat m vmperosido Hippohthus a Lapide (i, cc. 3, 4, 6, 14, 1 5) 
assigns the rule in an aristocracy to the privileged Estates as constituting 
umm corpus, umversitas vel collegium, etc Cf. also Suarez, m, c. 3, nos. 
7-8. 

Hobbes (De cive, c. 7, §§13-14, c i2, §8, Lemaihan, c. 18) insists most 
definitely that, as compared viith the natura unus on which the will and 
action of the people is devolved in a monarchy, the democratic assembly or 
the aristocratic cuna constitutes only an artificial umty. He draws the con- 
clusion that, while a monarchical Ruler may contravene the Law of Nature, 
a repubhean Ruler cannot, on the ground that m the former case the natural 
and the artificial will are one and the same, but m the latter there is only an 
'artifiaal will’. The pre-eimnence of the monarchical form of State is con- 
stantly referred by most writers to the supenonty of natural umty over umty 
which IS artificial, cf. eg Bodin, vi, c 4, nos. 7iosqq., Hobbes, De ewe, 
c. 10, Leviathan, c. ig 

85. Cf Bodin, n, cc 6, 7; Bormtius, Part. 41, De maj. c 3, Althusius, 
c 39, §§3asqq , Hobbes, Lemathan, c. 18, Hippohthus a Lapidc, c 3, sect. 3, 
c 6, sect 3, c 7 Mention has already been made (supra, im. 42, 43) of 
the difficulties mto which thinkers fell in this connection, when they sought 
to extend to democracy the distmcUon between the people as the ‘ Subject ’ 
of popular rights and the people as the duly constituted Ruler Keckennaim 
(n, c 3) finds even m a democracy [no less than m an aristocracy] a system 
of reaprocal altemaUon of ruling and being ruled 
The 86. Bodm (n, cc. i, 6-7) refers the whole distmcuon between aristocracy 

community and democracy to the numerical relation of rulers and ruled, making the 

in a democracy former a rule of the mmonty, and the latter a rule of the majority. But since, 
tdent^ied from this pomt of view, he ranks as a democracy a state of 20,000 abzens m 

with the which 11,000 participate in the popular assembly, and since, again, he 

majority allows a majority of the assembly so constituted to decide, it follows that the 

unwersi vel major pars who, on his dcfimtion, arc the rulers m a democracy 
may in certam circumatances be r e presented by a mmonty of the 
community. 

Grotius agam and agam enumerates tr^cther the king or the major pars 
procerum or the major pars populi as bemg the ‘Subjects’ of mtemational 
rights, according to the form of the constitution; cf. e.g. m, c 20, §§2-4. 
Hobbes (De ewe, c. 5, §8) says bluntly: voluntas autem concilii mtelligitur esse, 
quae est voluntas majons partis eorum hommum, ex qutbus concilium eonsistit, cf. 
c. 7, §5. See also Bormtius, Part. p. 45 (unwtrsts out nuyon parti) ,KtdtcT- 
mann, n, c. i; Besold, Disc, m, De dcmotraha, c. i, §i (populus vel major 
pars). 



Notes to § 14 251 

87. Clf.Bodm,n,cc. 6-7; Althusius,c. 39, §§37sqq. and 58sqq.; Hobbes, The 

De ctve, c. 7, §§6 and 10 (m an aristocracy, he argues, just as ui a democracy, assembly tn 
the time and place of the meeting must be fixed, because otherwise there a Se/mblic 
wO-be non persona tpia, sed dtssoluta multitudo stne tmperw summo. For this reason described as 
the coetus or convenius is often described as the Ruder, and Hobbes constandy the Rsder 
avails himself of the formula that Sovereignty resides either in mus homo or 
in unus coetus or unam concilium). 

88. See the antitheses in n. 84 supra. 

89. Cf. Bodin, i, c. 8, nos 105-6 Prvnceps majorwn paetis conoenits aeque ae Ham fox is 
pnvatus obligatur, si regnum haereditano jure obvenent, vel etiam testamento delatum a Ruler 
sit: otherwise [i.e. where he has not obtamed the Crown by inheritance or obliged by 
by will], he is [only] obhged guatenus Reipublicae conmodo contractum est. the acts of 
[Gierke seems to have telescoped the argument of Bodin, which is really to hs 

the effect (i) that a king succeeding by hereditary or testamentary right is predecessors? 

bound as a private man by the pacta conoenta of his predecessors m title, but 

(a) that such a kmg is only bound to respect such pacta to the extent to 

wluch his predecessors were themselves bound — ^1 e. to the extent to which 

they were made for the benefit of the State ] Cf. also Amisaeus, Dejure maj 

I, c 7. 

Grotius (i, c 7, §§11-37, t4> §§*o-i4> c 20, §6) also starts from 

the pomt of view of the law of irdientance He distinguishes two cases 
(l) When they are omnium bonarum heredes, the successores arc absolutely 
obliged by the actions of their predecessors, (2) when tn jus regni dumtax^ 
succedimt, they incur no personal obligation at all In the latter case, how- 
ever, there is still an obligation, which is produced and mediated per inter- 
positam cwitatem There is a presumption that the devolution of supreme 
authonty on a Ruler mvolves, as part of itself, the simultaneous devolution of 
the^iu se obligandt, per seaut per majorem sm partem, which belongs to the people 
just as It belongs to any other group (n, c. 14, § 10) It thus follows that, in so 
far as the people itself is obliged m virtue of this jur se obligandi, the successor 
will also be obliged ut caput (ibid § 12) Now an obhgation of the people is to 
be assumed not merely m any case of utiliter gestum [where there has been an 
act done in the defimte expectation of a benefit], but also m any case where 
probabilis ratio is present [where there is good ground for expectmg a benefit 
from an act done] , and it is only m regard to contracts previously made 
by usurpers that the people — and with it, therefore, the rex vents — has merely 
a lumted liabihty de in rem verso [for expenses actually incurred] (ibid. 

§14)- 

90. Grotius, n, c. 14, §§1-2 and 6; m, c 20, §6 Gontrovertmg the thesis Grotius 

of Bodm, that the sovereign can dispense himself from his contracts, or re- distinguishes 
cover his freedom of action (m integrum se restituere) in respect of such con- between the 
tracts, Grotius (n, c. 14, §§ 1-2) distmguishes actus Regis qta regti sunt and actus t^icial and 
regis pnvati. The first sort of acts count quasi commimitas faceret in biles autem the personal 
actus, sicut leges ab ipsa commmatate factae van nullam haberent, quia communstas acts of the 
seipsa superior non est, ita nec leges regiae; quare adoersus hos contractus restitutio King 
locum non habet; vemt eram ilia ex jure cunli At the same time Grotius mam- 
tains that the people can challenge such regti actus [though they count as 
acts done by itself] on the ground that they exceed either the special limi ts 
of the Ruler’s right [m a given case] or the general lumts of such right [m v 

all cases] . The private acts of the king, on the other hand, count non ut actus f’’ 

rofwniinihihr rA/ufnrhir^fir; and m case ofdoubt they fall under the ordinary ^ 
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law, and are thus subject to rtshtuUo vt uUegrwn and to the King’s power of 
dispensing himself from leges posttaae.* 

In the same chapter (n, c. 14, §6) Grotius allows that contracts between 
the king and his subjects always give nsc to a true and proper obligation; 
but he adds that it is only under Natural Law that this obligation can be 
asserted if the king has acted qm rex — though it may be also asserted at 
dvil law if he baa acted otherwise [i.c. qua finvatus] , 

91 Grotius himself, in the passages just cited, has recourse to the right 
of the commumty of the people and the devolution of that right. 

The analogy 92. Cf. Guevara, Horologium Pnnapts, i, c 36 (based on John of Salisbury 
qf the Body — sec Gierke, Polttual Theories of the Middle Age, translated by F W Mait- 

Polthe land, p 24) : cf also Knichen, i, c. 6, thes 1 1 (which is similar) , Modrevius, 

Of the betterment of the general welfare, 1557, p. 162 , Buchanan, pp I3sqq (a 
comparison of societas ctodts with the human body and its ordering, articu- 
lation, harmony and umty), Gregorius Tholosanus, i, c i, §§6-i6, m, c. i, 
§i,x,c i,§i,xvin,c 1, §4, XXI, c. i,§§ 4- 10, and elsewhere (analogy of the 
corpus cimle with the corpus physieum, in regard to head and members, soul and 
nerves, harmony and umty, and the different powers and functions of the 
different parts - see also his Syntagma, m, c. 2, §§ 1-2) , Lessius, Dedicatio of 
1605 to the Archduke Albert of Austria (comparison of the Pnnce with the 
caput, of the respubltca with the corpus, of cmtaies with membra, of cices with 
artus ex qmhus membra et totum retpubltcae corpus coalesat) , Besold, Prmc, et fin. 
pdit. doetr. Disserlaiio, i, c 5, §4, c 8, § i, Dtss de maj sect, i , c i, §4, sect. 3, 
c. 3, §2, c. 7, §3 (comparison of the State with a corpus physieum or corpus 
humanum, in respect of its head and members, and the different fimetumes of 
each) , Bcrcknnger, i, c. 4, §10 (the Rulers arc the head of a body, whose 
parts have also their funcUons), Werdenhagen, n, c. 24 (the essence of the 
State is unto — summum illud oenerandum vocabulum mysticum — a umon produced 
by status el ordinatio harmonica, just as m a physical body) , cf also Bodin, n, 
c. 7, no 236 {reip partes ac veluti membra singula, quae pnncipi retp quasi ceptb 
illigantur) . It still contmued, m our period, to be a favourite habit of thinkers 
to pursue this analogy mto a theory (1) of the growth, the successive ages, 
the maladies and the death of States, and (2) of the methods which were 
serviceable m preserving or restoring their health: cf. Buchanan, op cit.; 
Gregonus, hb. xxi-xxrv, Besold, Diss. n, de republica curanda\ Kmpscluldt, i, 
cc. 15-17. [On this analogy in general see Maitland, Collected Papers, in, 
pp. 285-303 ] 

Sovereignty 98. See Besold, Diss. i, c 5, §1; Amisacus, Polit c. 6, De rep. i, 5, s. 3, 
as the Sold Bormtius, De maj c. 5, Part p. 45 (the fims pnnctpalts of majestas is animare 
qf the State imperw summo wunersali retrpublicam) , Fndenreich, c 10 (government is the 
spintus vttalis of the body pohtic); Bortius, De maj. v, c 8, Graszwmkel, 
c. 4 {quod in umverso Deus, tn corpore antma, id in trn^mo majestas est) , Kmp- 
schildt, I, c I, nos. 50-51; Tulden, i, c. 9 {urbs ^ corpus, cuntas - amma, 
respubltca - animus mens et ratio). [With the dictum of Graszwmkel compare 
a dictum of the eighteenth century, quoted in Van Tyne, Causes of the War 
qf American Independence, i, p 218, to the effect that ‘legislative sovereignty 
is as essential to the body pohtic as the Deity to religion’.] 

* Grotius thus disagrees with Bodin 10 far as official acts of the king are con- 
cerned (the king cannot dispense himself from an official act of contract, or recover 
freedom of action m regard to such an act) ; but he agrees with him m regard to 
personal acts of the king. 
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94. See Gregonus, i, c. i, §§6-7 and xvm, c. i, §4 {corpus ctvde, quod ex 
stngulanbus persoms propno carport et ammo con^osttts, lanquam membns, constat) ; 
cf. also Besold, De maj m, c. 7, §3 

95 . See Victoria, m, no 4, Soto, iv, qu. 4, art. i ; Mohna, n, d. 33, Vasquez on 
§§8-9; Suarez, ni, cc. 1-3 (supra, nn. 6o-€i). Vasquez, however, in c 47, differences 
nos. 6-8, warns his readers against drawing conclusions from the analogy between the 
between the relation of populus and ewes and that of corpus and membra, body and the 
TTiere are also, he contends, fundamental diflferences the limb cannot Body Politic 
change its position, and the citizen can; the foot or the hand cannot become 

bead, but any citizen may, the death of the head causes death of the limbs, 
but the death of the head of the State produces no similar effect , in the body 
government remains always m the head, but m the State it may change its 
residence. 

96 . Althusius, Praef and c g, §§i8-ig ‘ majesty', like the amma in corpore 
phystco, resides as an indivisible and mahenable unity m the corpus symbiotiam 
imtoersale considered as a whole: it is the basis of the rights of government 
which this whole exercises over its parts Cf also Dicaeologia, i, c 7 

97 GroUus (n, c 9, §3), referring erroneously to anaent writers,* Grotius on 
ascribes Ifiv plav or spintum mum to the people, regarded as a corpus ex the analogy 
distantibus [sc. composiium] He adds, ts autem spintus sive in populo est of the Body 
mtae ctoilis consoctaiio plena atque perfecta, eujus prxma productio est summum im- Politic 
penum, vinculum per quod respMtca cohaeret; plme auiem hate corpora artifictalia 
mstar habent eorpons naiuralis. Just as the latter [the natural body] idem non 
esse desinit particulis paulatm mulatis, so the former— the ‘moral’ body of the 
People — remains the same though its members change But like the natural 
organism, the People may also succumb, and lose its rights , and it may do so 
(i) intentu eorpons, that is to say, cither by the simultaneous disappearance 
of all Its members (§4) or by the dismtegration of their umty (§5), or (2) in- 
tentu spintus, that is to say, by losing any supreme authonty (§6) On the 
other hand, the People still remains a ‘ Subject’ of rights and duties, as much 
as ever, m spite of any ahenation of territory (§7) or any alteration of the 
constitution (§8), and the umon of two peoples to form one (§9), or the 
division of one people mto several (§10), produces no loss of a jjeople’s rights, 
but only a commmicatio or dioisio of rights, as the case may be. See further i, 
c I, §6, c 3, §7, n, c. 5, §23 {maxtmumjus eorpons in partes), c. 6, §§4-5 (im- 
penum m an undivided body pohtic is like the soul in the body), c 16, § 16 
(the body politic remains the same even if the constitution be altered), 
c 21, §7 (on mors of the body poliUc) 

But Grotius, while he notes these analogies, also remarks (i, c 3, §7) that 
in contrast with the ‘natural body’ the corpus morale may have one common 
head for a number of bodies [e g. in the case of a federal State] Going 
more mto detail (n, c 6, §§4-5), he argues that the ‘moral body’, being 
voluntate contractum, is different in kmd from the ‘natural body’ Owing to 
Its contractual origm, the mtegral parts of a moral body are non ita sub corpore 
ut sunt partes eorpons naturalis, quae sine eorpons vita vwere non possunt, et idea in 

* Gierke here refers the reader back to vol ra of the Genossenschafisretiit, p 22, 
n. 47, and to the correction on p vin of his preface to that volume. The point is 
that Grotius was doing violence to Stoic theory, and to Plutarch and the Roman 
lawyers who used that theory, when he ascribed to them his own idea that a single 
spmt pervades bodies composed of different parts The Stoics and their followers, 

Gierke contends, held no such view. 



The double 
‘Subject’ of 
sovereignty 


Hobbes on 
the analogy 
of the Body 
Politic 


The 

organism 
of Hobbes 

tnechanism 


People and 
State 

identified by 
Monarcho- 


254 Gierke's Notes 

usum corpons recte abscinduntur. The right of a moral body over its parts is ex 
pnmaeva vohmtate metiendum, aitd the amputation of parts against their will is 
therefore unjustifiable; while, conversely, the part may secede from the body 
— ^not, it IS true, without due reason, but the plea of necessity wiU serve as 
such a reason. Agam ‘ the right of a jjart to protect itself’ is greater than ‘ the 
right of the body over the part’, quxa pars utiturjure quod ante societatem inilam 
habmt, carpus non item. Grotius also emphasises the pomt (m his note to n, 
c. 9, §3) that It IS only avaXoyuems that he speaks of the corpus and the e^is 
or spintus of the People. 

98. Grotius, i, c. 3, §7 tU vtsus subjeetwn commune est corpus, propnum oeulus, 
so the whole bcxiy politic and the Ruler are both simultaneously ‘Subjects’ 
of political authority [the one generally, and the other specifically]. 

99 WhereaaVictona(ni,no.4) still expressly insists that the cinlor is no ui- 
ventum or arttficiim, but a naturaprofecta est, and therefore properly comparable 
to the human body, Grotius already speaks of it as a corpus arttfiaale, and as 
voluntaU contracUm (cf supra n 97 and n, c. 9, §8) 

100. Compare the mtroduction to the Leviathan, where is gut summam 
potestatem habet is described as amma totum corpus mmjkans et movens , the authori- 
ties and officials are the artificial jomts; rewards and punishments are the 
motor nerves, the wealth of all is the strength of the body; the safety of the 
people IS Its busmess or function; the counsellors arc its memory; equity and 
the laws are its artificial reason; concord is its health, sedition its sickness, and 
civd war Its death Fimdly, pacta gmbus partes hujus corpons polituiconglutirumiur 
iimtantur dioinum illud verbum ‘Fiat’ sive ‘Faaamus hermnem’ a Deo prolatum in 
pnncipto cum crearet mundum C£ Leviathan, c ig,Decive,c 5 

101. Introd to the Leviathan just as ars humana mutates nature, which 
IS the ars dioma, and just as it creates (in the watch, or automaton, or 
machine with springs and wheels) an artificiale animal with a mta artficialis, 
so It also imitates that nobiltssimum ammal Man Magnus tile Leviathan, quae 
CiDitas appellatur, optficium artis est et Homo arhficialis, quamquam homme naturali, 
propter cujus protectumem et salutem excogitatus est, multo major, and Man is here 
at one and the same tune matena and orti/hr. Cf f>rrtiw,c 5andc 7, §§iosqq, 
and Leviathan, c. 17, on the voluntas artificiosa of this body. Leviathan, c 19, on 
successio as the way of contmuation of its vita arttficialis, ibid , c. ao and follow- 
ing, on the mathematical rules for the construcUon of this artifice, and c. ai 
[? c. a6] on laws as vincula artificiaba 

102. Thus the Vind c Tyr , qu m, describes the king as mmister or serous 
Reipublicae (p. 144), and the representatives of the People as officiant Regnt 
non Regis (p. 148), but otherwise always depicts the community of the People 
as the ‘Subject’ of supreme authority (pp. i43sqq , 348399., agasqq.). In 
the same way Hotoman makes the immortal Respublica or the Regnum 
superior to the mortal king {Francogalha, c. 19) ; but he proceeds to identify 
this ‘ Subject ’ [of supreme authority] with ipsa civium ac subjectorwn unwersttas 
et quasi corpus reipublicae and with thcpopvdus (ibid. c. 19, Qyaest. illust. qu. i), 
and he expressly declares that summa potestas est popult (Francogalha, c. 19). 
Boucher (1, c. 9) states m so many words that the sovereign People m its 
corporate unity is identical with the Regnum or Respublica- cf. n, c. 20, m, 
c 8 Rossaeus (c. 2, §§ i and 1 1) ascribes to the king only a potestas potestati 
Reipubhcae subjecta, and declares the Respublica umversa to sityenor [i.e. 
sovereign] Manana (i, cc. 8-g) sometimes describes the Respublica, and 
sometimes umversi, as the ‘Subject’ of majesty. According to Hoenomus (u. 
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§§39> 4^1 5*> IX, §§5, 44-50) It is the Respublua, the Respubltca seu membra 
ejus, the poptdus, the populus umotrsus, or the totus populas, which is the veins 
domtnus of pohtical authonty, the source of all government, and potter 
Monarchts. In the treatise [of Beza] De jure mag. (qu 6), summum tmpertwn is 
ascribed to the People, but occasionally this summum tmpenum is itself per- 
sonified. cf. pp. aSsqq , where the magistratus subaltemi arc described as 
dependent not on the summus magistratus, but on ipsa st^enulas or on summa 
lUa tn^/ertt seu regm Sui^is et authontas, cf also pp. 37sqq. and 74sqq., 
where the Estates are regarded as drfetuores ac protectores jurtum tpstus supremae 
potestatis, even as against the Monarch himself In Buchanan (pp. iGsqq , 

48sqq and 78-go) and m Danaeus (i, c. 4, m, c 6) it is the populus universus 
or subdtU who appear as the ‘Subject’ of supreme authonty. 

108. The Vmd c Tyr. (qu ir, pp. 89, ii4sqq , qu. m, pp 89, il4sqq.. Rights 
i3isqq., 144, 148, igasqq , 196, agasqq )* deals in this way with the ascribed 
appomtment of kings and representatives of the People, with the right of indifferently 
legislation, with the control of officials, and with the right of resistance or to Perple 
deptosiuon in the event of disobedience to God or felonta contra populum [i.c. or State 
it sometimes asenbes all these rights to the Populus, and sometimes to the 
Respublica\. Hotoman (cc 6-8) deals in the same way with the nght of 
appomting, judgmg and deposing the kmg, and with the right of decidmg 
about a disputed succession. Cp. Rossaeus, c. 2, §§8-9 (on the nght of the 
Respubltca m the matter of legislation and consent to taxation) with §4' cf 
also Boucher, i, cc 10-19 “ H~*7* 

104 Cf the Vtnd c. Tyr (qu iii, pp. 2i8sqq and 235sqq ) : the So with 
montum Regm belongs to the People, and not to the king, the lung has no public 
right of property in the possessions of the Fisc, the demesne, etc., and he property 
cannot therefore ahenate any part of them indeed, he is not even the 
usufructuanus (smee he cannot so much as contract a mortgage), but only the 
administrator. Hotoman (c 9) argues that the nuda propnetas in the demesne, 
regarded as the dos Regm, resides penes umversitafem populi sive Rempublicam, 
cf. Qjiaest illustr qu i According to Hoenomus (ii, c. 39) jura regm, ratione 
propnetatis et dommii, pertinent ad Rempublicam seu membra ejus, sed ratume usus 
et admmistratumis spectant ad magistratum, cm sunt commendata, cf. also v, §72, 
where a distmction is drawn between the aeranum publicum, which is Ret- 
publtcae proprwm, and the aeranum Prmcipis, which belongs to him as a private 
pierson. 

105. Ci Vmd c Tyr. {cpi.m,pp ig&scpi) on Reipublicaeconsensusuxlegata.- So, too, 
tion. Rossaeus (c. i, §3) makes the Respubltca choose the form of the State with public 
and detenmne qutbus velit imperandt et paren/li conditiombus ctreumsenbere , and decisions 
similarly (c. 2, § 1 1) he makes it able potestatem Regis dilatare, restringere, com- 

mutare, pemtus abrogare altamque substUuere. According to Manana (i, c. 9) the 
King cannot alter the leges umversae Reipublicae volimiate eonstitutas, rust untoerst- 
tatis voluntate certaque sententia. Cf. on this supra, n. 70. 

106. Althusius, m his Preface, begins by descnbing the Respubltca vel Sirmlarly, 
cottsoctaiio universalis as the ‘Subject’ of the rights of majesty, which belong Althusius 
to this corpus symbioticum m the same sense as we may attnbute to it spintum identifies 
animam et cor. . . qutbus sublatis corpus tUud etuan pereat The Prtneeps is only an Respublica 
administrator [of the rights of this body] , and the true propnetanus et usujruc- and 
tuanus IS the populus universus in corpus unum symbioticum ex plunbus mmonbus Populus 

• Something has gone wrong with Gierke’s references here, as he rejieats the 
reference to p. 8g and pp i I4sqq. twice over, for quaesho n and quaesno m. 



Tht 

persona 

Civitatis 

Salamonuts 


ItxsTtally 
the seme as 
the People 


The Ruler 
cmfronts the 
Respublica 
or Fopulus 
as something 


256 Gierke's Motes 

consodatumbus eonsociatus. The Respublica cannot transfer or alienate these 
rights of majesty, even if it wishes, any more than an individual can share his 
life with another. At the same time, however — both m this context, and 
when he subsequently proceeds, in the body of his work, to jvstify these 
general principles in detail (cc. 9, 18, ig, 38) and to deal with the several 
rights of majesty (cc. 10-17)— he identifies this sovereign body which 
possesses the regm proprietas with thcpopulus; and he identifies the populus in 
turn with the unioersa membra consoexata or with omnes stmul. Sunilarly he 
ascribes to the ‘People’ the property and usufruct m res publtcae et fiscales, 
assigning to the summus magislralsts [only] the power of administering them 
tnslar futons, with such rights as the ‘People’ has granted (c. 37, §§1-2), 
but in the same breath he describes the Respublica (ibid. §§ 1 17-18) or the 
corpus consonatum (c. 17, §§ i »qq-) as being the owner. 

107. Salamomus, De pnaetpaiu (i, pp 28-9), seeks to prove that Prtneeps 
sms legtbus hgatur by the help of a i^tmchon, based upon Cicero,* between 
the Persona Cimtatts and the Persona Prmctpts. Smee it 15 the Persona Cimtatis 
which IS actmg through the Pnneeps when he issues laws or does any other 
act of government, the Ruler who obeys his own law submits himself not to 
himself, but to ea persona quam gent. It is true that he represents that ‘person’ 
[the Persona Cmtatis] , but he only does so ut gerens [and he does not therefore 
absorb it into himself]. In reahty, both ‘persons’ act at the same time, but 
they act m different ways — the Cmtas actmg ut mandems, and the Pnneeps ut 
mandatanus, with the result that the mandans acts ut major, and the mandatanus 
ut minister. It follows that it is ipsa Cunias which vere agit et vere leges condit 

But Salamomus always identifies this Cmtas [or Persona Cmtatis^ with 
the umversus populus wluch creates the Ruler and remains his Superior 
(pp 1 6-28) , he treats the leges ab umcerso populo senptae as being pacta between 
the People and the Ruler (pp. 8-16) , and he mterprets the People itself as a 
societas, and the Ruler as its praepostfus or institor (supra, n. 6g). See also his 
Commentanoli, foho 41 verso 

108. It is true that the Ruler is often described as Retpubluae pars, and the 

principle that the whole is greater than the part is often applied in favour of 
the sovereignty of the People (c.g. in Salamomus, pp 40-1, and in Manana, 
i, c 9). But as the ‘ Subject’ of the nghts of the Ruler this ‘ part’ leaves the 
Whole, and is made to form an antithesis to a separately and independently 
existing personality of the People, of which it is depicted as being the ser- 
vant, administrator, mandatory or agent, cf. supra n 104 and n. 107 All 
the Motusrchomacht accordingly insist that the People is prior Rege in time [as 
well as in importance], and that it only proceeds to erect a ruler, by its own 
free choice, It has already constituted Itself -cf Buchanan,pp i6fr,p.69, 

the Vtnd. c. Tyr , qu ii, p, 148 {Rex per populum, propter populum, non sine 
populo)-, Rossaeus, c 1, §§1-3, Boucher, 1, cc. losqq , Danaeus, i, c 4, 
pp. 36-44, Hoenonius, ix, §5 (populus emm et prior et potior est Monarchis, 
qmppe quos rectores et curalores Reipublicae u creat et consUtmt). Althusius is 
particularly emphatic in explammg that the People , (which is tempore 
prior, and which, as the constituent organ, contmucs to be pnor et supenor 
to the organs which it constitutes) first of all associates itself to form a 
‘body’, and then — but only then — appomts manstn et rectores to avoid the 
difficulties of getting all its members to meet together. These ‘ministers and 

* Gierke here refers to voi. m of his Genossenschqfisrecht, p. 24 n 52. 
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governors’, it is true, wmsersum populum repraesmtant, gasque personam gtrvni 
tn IIS quae Reipubltcae nomine faciunt, but they remain famuli et imnistn of the 
‘associated multitude’, and their right of action is derivative (c. 18, §§5-15, 

26-31, 92-106, c. 19, §§a-3, c. 38, §§121-2). Even so, however, and even 
while he thus separates People and ruler as two parts, he also describes the 
constituent People at the same tune (c 18, § 18} by the style of ipsaRespubliea 
[as if It were the Whole] 

109. In the Vmd t. Tyr the contrast is particularly marked between The theory 
Po^i«andi?«;astwoseparate‘pcrsons’,whofirstcontractjomtly with God, of corOract 
and then form a second contract ■with one another, on which it follows (1) moolnes a 
that the king on his side has a right to take measures of correction against the dualism of 
People, in virtue of the contract made with God, inasmuch as he pledges People and 
himself for [the good behaviour of] the People by entering [jomtly with it] Pu^ 
mto that contract (qu 11, pp. 84599.), and (2) that he also ac9Uircs rights 
as against the People, m vutuc of the corUractus mutuo obligatonus which he has 
made ■with it, if it becomes seditiosus by breach of such contract (qu in, 
pp 26osqq.). A similar view appears m Boucher, i, cc iSsqq. Danaeus 
also, in deahng ■with the relauon of the Ruler to the People, applies the idea 
of contract strictly [to both parties] cf i, c. 4, pp. 41 (where he speaks of a 
voluntary ‘pact’, the violation of which extinguishes rights on both sides), 

43 , m, c. 6, pp. 2 1 4sqq (so long as the fundamental la^ws are observed by the 
Ruler, the People on its side caimot touch the constitution or, more par- 
ticularly, the royal right of succession, inasmuch as contractus poptdt cum 
Principe et ejus fatnUia ab imtio qiadem fiat voluntatis, postea autem foetus est 
necessitatis , it is only in the event of the Ruler breaking the pact that the 
People also becomes free, or can proceed to the dcposiuon of the Ruler and 
his family and an alteration of the constitution). Similar views are to be 
found m [Beza’s] De jure mag qu 5 and 6 (where the idea of mutua obligatio 
appears throughout), Hotoman, Francogallia, cc 13 and 25, Quaest. illust 
qu I , Salamomus, i, p 11, Rossaeus, i, c. 1, §4, c 2, §6 [obligatio reciproca) 
and § 1 1 (resistance and deposition are only passible exjusta causa) : Manana, 

1, cc 6 and 8, Hoenomus, u, §41 [pactio reipubltcae) and ix, §§44-54- 

In the same way Althusius, while he apphes the category of mandatum, 

IS not prevented thereby from treatmg the eomtmssio regni sive universalis im- 
peril to the supreme magistrate as a contractus, made by reciprocal oaths and 
entailing reciprocal obligauons (cc 19-20, csp. c ig, §§6-7 and 2gsqq ), 
which confers on the Ruler [as well as on the People] a nght that is only 
forfeited by defimte breach of contrsuit (c. 38). He asenbes to the governing 
authonties full administrotio and repraesentatio of the State-authonty, within 
the limits of the consutution (c. 18, §§26sqq.), though he holds, it is true, 
that if they overstep their ‘laws and limits’ the>' cease to be ‘ministers of 
God and the umversal association’, and arc only ‘pruiati . qutbus obedientia 
tn tills qtabus suae potestatis limites excedunt non debetur' (ibid. §§41-6 and 105). 

He treats the contract of government as a naturally imposed element in the 
constitution of a State (c. i, §§32-9, c 18, §§20-4), and be seeks to prove its 
presence m all forms of State (c 39) ; but m deahng ■with democracy he 
substitutes [for the ordinary contract of ruler and ruled] a contract 
between the commtuuty of the people, which directly exercises the rights 
of majesty Itself, and the bearers of authority who ‘represent’ it successively 
from time to time (c 39, §§57-9). See the author’s work on Althusius, pp. 

144-9- 
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Approxima- 110 Some degree of approximation [to Roiuseau’s theory] u to be found 
turn to m Buchanan (pp i6sqq., 48sqq , ySsqq ), who is reproached even by 

Rousseau Rossaeus (i, c. i , § 4) with contempt of the right of the Ruler , and still more 

in Milton, who goes to the length of allowing the deposition of the king by 
the People, m virtue of the right of self-determination of free-bom men, even 
if there be no other occasion than the wish for a change of the constitution 
{The Tenure, pp. I4sqq.) But there was no thinker before Rousseau who 
definitely and m prmciple denied that there was any contractual relation 
between the sovereign People and the Ruler; see the author’s work on Alt- 
husius, pp 91 sqq [Locke’s theory already makes the relation between 
them not a relation of Contract, but one of Trust, see below, n. 68 to § 16 ] 
111 SeeRegnerSixtmus,!, c. i,no. 23; Paurmeister, i, c. 3, no. 10, c. 18, 
nos 6-10, c 23, no. 13, Kirchner, n, §1, Boxhom, I, c 4, §§ 1-27, Alstedius, 
pp 14 and 6gsqq , Arumaeus, iv, no 2, Otto, n, no. 14, §§17-19, Braut- 
lacht, m, c 2, §§5-9, Bortius, Z)« na/urajar maj c i,§2, c 2, §16, c. 5, §g, 
c 6, §§i-2, Besold, De maj s. i, c 1, Tulden, i, cc n-12, Werdenhagen, 
c a,§§7-9,Liebenthal,vn,§§3-i3,Frantzken,jD«pol pnnc. §§ 19-22 and 
92-101 , Carpzov, Comm, tnleg reg c. t,s 14, c. 13, s. 1 , Limnaeus, Jus publ 
I, c 10, no i^,Capttul p 532, nos. 48-79, Bercknnger, i, c 4, §10 see also 
the author’s GenossenscAqftsredtt, iv, pp si6sqq [not here translated] and his 
work on Althusius, pp. 165599 , nn. 124-9 

Idea t(f the 112 We may trace such a feeling in ^rtius (c. 5, §9), where he describes 
State itself the tota Respubltca et sectmdarto ordmes et status Regm as the subjection absolution 
as the true Majestatis, and the King, in so far as regimen translation est, as the subjection 

Sovereign lumtation It may also be seen in Besold {De maj s i, c. i, §4) nmguam ctn- 

sendum est totam et umversam Rempubluam per Prmctpem repraesentan; cc^t est, 
non totion corpus, et quomodo in corpore kwmano etiam altanan parhum functumes 
sunt, ita et adhuc corpons publici et populi aliqua est Majestas (Bercknnger says 
the same, almost word for word, i, c 4, § 10.) Compare also the attempt 
made by Fichlau (m Connng, Opera, m, pp 976 sqq ) to mterpret the doctrine 
of Althusius as if majesty were ascribed by him to the body of the whole 
association only ratume fundamenti et radicaliter [1 e. in theory, and not in 
practice]. 

'Real 118 . In Paurmeister, for example, we often find the jumma ^(ertar, which 

majesty' in the passages quoted above m n 1 1 1 he assigns to the Respublica or Im- 

asenbed to penum, also asenbed to the popidus or umversus populus (1, c 17, nos i sqq , 

the c ig, nos. 6sqq , n, c. I, no ii). Kirchner (n, § i) vmdicates ‘real majesty’ 

Respubhea for the societas populi coalita, Boxhom (i, c 5} attnbutes the majesty of the 
or Populus Respubltca also to the populus, Alstedius (p 18) asenbes sovereignty to the 
populus or subditi unioersi, and Bordus, while he generally vmdicates it for the 
Respublica, gives it equally in cc 2, 6 and 7 to the populus Besold and Tulden 
also identify the Respublica, as the ‘Subject’ of ‘r^ majesty’, with the com- 
mumty of the people, mdeed, they even identify the Re^mbltca with omnes 
singuli, when they are distinguishing it [as the possessor of ‘real majesty’] 
from the democratic authority possessing ‘personal majesty’ (n. 43 supra) 
Limnaeus, loc cit , expressly describes the Respublica, which contmues to 
remam m possession of ‘real majesty’ after the creation of a ‘personal 
majesty ’, as being the umversUas or umversus populus (see supra, n 69) Werden- 
hagen (i, c. 6) and Bercknnger (i, c. 4, §§6-io) describe the ‘Subject’ of 
‘real majesty’, which they sometimes call by the name of Respublica and 
sometimes by that a£ Populus, as eoUectiam (supra, n. 67). 
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114 . Thus the Respubhca or Populus, as the ‘Subject’ of real majesty, u 
generally held to possess (i) the right of originally appomtmg the Ruler, 
which comes mto force again m the event of the extinction or forfeiture of 
the powers of the authorised Ruler, (a) the right of fixing and maintaining 
the conditions of the contract between ruler and ruled, and (3) the right of 
consenting to constitutional changes and alienations of territory. It is also, 
as a rule, held to possess (4) the right of resistance to, and deposition of, a 
Ruler who has broken the contract, and (5), in addiuon, all other rights 
which are reserved by special provision when ‘personal majesty’ is vested 
m the Ruler. See particularly Bortius, on the distmction between jura regm 
and jura regia (c i , § a) , on the various jura regm which ad tpsam Rempubltcam, 
or ad popidum, speetant (c. 2) , and on the several jura regia eioe regalia m detail 
(c 3) See also Paurmeister, 1, cc ig, at, aa, 23 and 30, Besold, maj s i, 
^ t, §§5-8, c. 6, §a, s 3, cc 2 and 7, Tulden, i, c. ii, Arumaeus, loc cit , 
Limnaeus, loc. cit , Bercknnger, i, c 4, §8 

115 . Cf Resold, De maj. s i, c 1, §7, where a distmction is drawn 
between the ‘patrimony of the King’ and the ‘demesne of the Kingdom’ 
as regards the latter, nuda proprutas est penes Umversitatem populi stve Rem- 
publicam, usujructus autem penes Regem, and therefore there can be no ahenation 
without the consent of the People See also Bercknnger, i, c 4, §8 the 
ownership of the demesne, as the dos Regns, is vested m the umtiersus populus, 
but the usufruct belongs to the tmperans Cf also Bortius, i, c. 2, § 16 

116 This IS particularly emphasised with regard to changes m funda- 
mental law, or m the temtory of the State (Besold, s i, c i, §§5 and 7, 
Tulden, i, c n , Bortius, c. 2, S *4-21) . and m regard to the choice of a new 
ruler (^rtius, c 2, §§3-13) and the deposition of a tyranmeal ruler For 
the nght of deposition of the tyranmeal ruler, see Boxhorn, ii, c 4, §§45sqq 
nnd Dtsquis polit c 3 , Hdliger in Arumaeus, n, no 13, c g, Frantzken, ibid 
IV, no. 42, §§g2-ioi , Brautlacht, Epit. vm, c 5, T.imna eus, loc at , ^rck- 
nnger, l, c 5, and Bortius, c. 7, who argues that coniranatur majesiati, si 
Pnneeps ta permciem et rumam Rsitniblicae abiUitur potestate, contra quod remedium 
est ut resistat populus et, si opus, deponat eundem; for smee the Prmceps eo ardine, ui 
et jure admtssus est, ut salutem Reip procuraret, dissobntur obligatio et hoc solo 
casu populus potior The same general theory [which is applied to the tyran- 
meal ruler] is also apphed by Bortius to the case of a breach of pacta expressa 

117 The nght of the Ruler to pubhc power and pubhc property was often 
concaved as a dmgliches Recht * Cf R Sixtmus, i, c. i, no. 38 {quasi propna) , 
Paurmeister, i, c 18, nos. 6-10 (domimum oerum et plenum m all rights of 
government belongs to the People, but the dotmnium utile, the usufructus and 
the other jura realia innommata belong to the Ruler) , Limnaeus, loc at. (luu- 
fructus) According to Bercknnger (i, c 4, §§6-7) the People abandons the 
‘ exercise ’ of majesty pnoatwe, but retains the ‘substance’ cumulative, whether 
we regard it as retaining that substance ratione juris et propnetatis, or whether 
we apply the analogy of a case of ‘letting’ or locatw (there can be no question 
of ‘selling’ or venditio)'\ . In §8, however, Bercknnger simply says that the 
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* I e. not as a right arising from the obligauon to him of others, but as a pro- 
prietary right belonging to hun per se, and therefore pnor to obligation 

t I e the people as a whole retains the substance of majesty either m the simple 
sense of being owner, or m the sort of sense m which a person letting out property 
still retains a ‘substance* though he has let out the control 
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two ‘majesties’ are related to one another as dorrammn is to usufructus Otto 
(§§ 18-19) regards the Ruler as only aebmnistrator 

118 . On the varieties in the treatment of rmgestas personalis sec the author’s 
work on Althusius, pp. 168-71. 

119. The statement of Bercknnger (i, c 4, § 7) is obscure He makes the 
people, by creating a ‘penonal majesty’, cease to be a persona aetu, but 
contmue to remam a persorut potentia, tmmo actu, sed possibili It is equally 
diffi cult to detect any clear meaning m § 90, where he deduces from the ‘ real 
majesty’ of the Sespublica eentrahens the conclusion that the People, after 
crcctiiig a Ruler, has still no Superior realiier, though it has one personaliter. 

120. Sec the writer’s work on Althusius, p. 1 7 1 

121. This IS the conception which Grotius apphes m dealing with the 
acquisition of pohtical authority by the voluntary or enforced subjection of 
a people (i,c 3, §§8-i3,n,c 5,§3i,ni,c 8) , with the ahenabon of political 
authority, or some particular pohbcal right of government or property, 
whether ^ the Rul^ or the People, or by both together (n, c 6, §§3-14, 
m, c. 90, § 5) , with the loss of pohbcal authonty (n, c 9) , with the right of 
resistance to that authonty (n, c 4), and with the obhgabon of the People 
m virtue of contracts concluded by the Ruler (n, c. 14; m, c. 90, §6) Cf. 
supra, notes 54, 66-7, 70, 89-90, 97 

1 22. Cf. I, c. 3, §§8-9 It IS a mistaken theory that supremo potestas always 
belongs to the People, for the people can ahenate or forfeit its onginal 
sovereignty just as much as an mdividual can ahenate or forfeit his hberty 
There is also error m the theory of those qui muiuam quondam subjectionem sibt 
fingunt, ut populus universus regt recte imperanti parere debeai, rex aatem male m- 
perans populo subjiciatur Secalsou,c 4,§§t-7,c 5,§3i,ni,c 8. 

128 n, C9, §8 the people is the same whether It is ruled rs^tow/^/unam 
vel multitudmis impeno, nor does it change its idenbty if, having been before 
sm juris, it afterwards becomes subject plenissimo jure. Nam impenum quod m 
rege estut in capite, in populo manet ut in toto, cujus pars est caput, atque adeo rege, 
SI electus est, cad regis famdia extmeta, jus imperandi ad populum redit Con- 
sequently, non desinit debere pecuniam populus, rege sibi imposito, quam liber de- 
bebat, est enim idem populus, el doimmum reimet eorum quae populifuerant, mono el 
impenum in se retinet, quamquamj'am non exercendum a corpore sed a capite. For the 
same reason ‘he who has received supreme power over a people previously 
free ’ must hold the same posibon m [mtemabonal] conferences as that held 
before by the people itself sic, massm, qm regis fuerat locus eum populus liber 
implebit. Cf also n, c 6, § 16 contracts made with a free people are always 
pacta realia . quia subjectum est res permanens . . tmmo etiamsi status cmtatis m 
regnum mutetur, manebitfoedus, qma manet idem corpus etsi mutato capite, et ut supra 
diximus impenum quod per regem exercetur non desinit esse trrtpenum populi. 

124 He always speaks only of ‘people’ and ‘kin g ’, and, somewhat 
astonishingly, he never finds room for any techmeal employment of the 
expressions subjectum commune et propnum. 

The manner m which Grobus sets on one side the opposite views of Aris- 
totle* IS pecubar (ii, c. 9, §8). Like other ‘artificial thmgs’, he argues, the 

• Gierke here refers to vol.m of his Gaiasi>a«:Aa/brwftf,p 21. For Aristotle’s own 
views on the question, ‘When is a State the same’, see Polities, m, c 3 (19760 8- 
1276^ 15). Actually the mterpretataon of these views by Grobus seems to be more 
accurate than Gierke’s mterpretabon Aristotle, as W. L Newman says (vol. m 
of his edibon, p 149), ‘deadm that after oip change of consbtubon the State is not 
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State may be considered from different pomts of view cmtatis species ma est 
consoaatio Jims et tmpem, altera relatio pariium inter se earum quae regunt et quae 
regimtur; hone spectat Politicus, illam Jimsconsultus. Anstotle only spoke as 
a student of politics, and he therefore did not attempt to solve the question 
of the continuance of a pubhc liability, because it belonged to ars altera 
Grotius’ mistaken conception of the argument of Anstotle (who clearly demes 
the existence of a public liability himself, and only leaves as an open question 
the appeal to legal opimon) is obvious. It is mterestmg, however, to notice 
that Grotius vmdicates the ‘social’ [or partnership] conception of the State 
for jurisprudence, and the ‘governmental’ for polibeal science, and that he 
places himself among the jurists. 

1 25. Even m dealing with the question whether acts of the Ruler are The 
bmding on his successors, Grotius, although he speaks (cf. n. 89 supra) of commune 
an intervening obligation of the cimtas, makes no use of his conception of subjectum 
the subjectum commune; he apphes instead the different idea of the Ruler’s never active 
having a collective authority [because he represents the collective people] 
which has the effect of obliging the community at large cf also n 90 supra 

126 In wars, agreements and treaties of peace it is not States as such Externally 
which au'e involved, but their sovereigns — ‘those who have supreme power 

m the State’ (i, c 3, §4, n, c 15, §3, m, c 30, §2). Accordmgly we often 
find Rex and Populus liber mentioned as alternatives (eg n, c 6, § 7, c 9, 

§§8-9, c 6, § 16 and §31 , m, c 30, §§3-4) , but we also find Rex vel Cuntas 
mentioned as altemauves with the same meanmg (e g 11, c 15, § 16) 

127 See supra, n 66. Grotius ascribes dominium eminens to the CimtOi , cf Or internally 
I, c 3, §6 — domtmum eminens, quad cuntas habet in cives et res emum ad usum 

publicum cf also n, c. 14, §7 and m, c 20, §7 — res subditonm sub eminenh 
domimo esse Cmtatis, ita ut Cuntas, set qut Cnntatis mcefungitur, us rebus uti easque 
etiam perdere et alienate possit. But, here agam, what he understands by Cuntas 
is the commumty of the people, and he therefore holds that while the ques- 
tion of compensation concerns the relation of Cuntas et stnguli, the question 
of confiscation ex justa causa concerns only the relaUon of Rex et subditi (m, 
c 20, §10) Cf alson, c 3, §19, on the possible reversion of land without an 
owner ad unioersitaiem out ad dommum sv^enorem. 

128 Cf I, c 3, §§8 and 1 1, c 4, §8, n, c. 9, §8. There may even be reges 
sub populo, but they are not true kings 

129 Cf I, c. 3, §§11-15, n, c 6, §3,m, c 8, §1, c 20, §5 

180 m, c 8, §1. A conqueror may also institute at will mtcnnediate Grotius on 
stages between the two extremes of subjectio mere cunlis and subjectu mere rights of 
henlis. He can also abolish the conquered State entirely, and turn it either conquest 
into a province or a magna famtlta (§2). Along with his right over the um- 
nersitas, he also acquires the res umoersitatis and its incorporalia jura, inasmuch 
as qui dotmnus est personarum, idem et rerum est et juris omms quod persoms corn- 
petit It follows t^t, even when he leaves a conquered people in possession 
of tbejus cimtatis, he can take away from the cuntas, or leave to it, as much of 
Its property and its rights as he likes (§4). On the apphcation of the jus 
postliminii* to a people, see m, c 9, §9, and on the moral hmits to the right 
of conquest, see m, c. 15 

the same, but that the question as to the fulfilment of contracts is a separate one’. 

In other words, Anstotle (just as Grotius says) only makes a pronouncement on the 
pohncal question, and leaves the juridical question alone, as Mryof hipot 

* The right of returning to a former status and resuming former pnvileges. 
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ISl. I, c. 3. §13: at m quae populi ooluntale delate sunt, coneedo non 
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182. I, c. 3, § 1 1 , n, c. 6, §3, m, c. ao, §5. In such a case, therefore, [i e 
where the King is iiig by contract,] it is the people only, and not the king, 
who can alienate right over the State or any part thereof. At the same tune, 
the people can only do so accedente consensu regis, quia is quoquejus aliquod habet, 
quale usifnctuarm, quod metis atfem non debet (n, c 6, §3) , and further the 
consent of the part of the people concerned is also necessary when it is a 
question of alienating a part of a State (ibid. §4). Even ahenations which 
are necessary and advantageous do not form an exception [to the rule that 
popular consent is reqmred] ; but here we may take the mere feet of sdence 
as consent (§8) The same is also true of the granting of enfeodments and 
mortgages (§g). The Ruler cannot even ahenate any of the lesser rights of 
government {rmnores fimctiones eimles), so that they become the inhentable 
rights of the recipient, unless the people expressly concurs, or tacitly gives 
authonty by developing a customary rule to that effect (§10) The co- 
operation of the people is also necessary for regulations about a regency or 
the succession to the throne (i, c 3, § 15). If the Ruler seeks to carry mto 
effect ahenations which arc mvahd, the people has a right of resistance (i, 
c 4, § ro), and it also possesses this right in other cases m the last resort 
(ibid §ir) 

188. n, c 6, §7 temtonum et totum ef ejus partes stmt commuma popult pro 
indtvtso a liber populus, or Rex mtercedente populi consensu, can ahenate without 
question uninhabited parts of the territory. 

184. n, c. 6, §§ 1 1-13, m, c. ao, §5. The principle [of the people’s owner- 
ship of State-property] carries the consequence that patnmonium populi, cujus 
fructus destinati sunt ad sustentanda reipublicae aut regiae dtgmtatis onera, a regibus 
alieruan nec in totum nec m partem potest Res modicae constitute no exception, 
except that here it is easier to argue from the people’s knowledge and silence 
to Its consent On the other hand, the king may, as fructuanus, dispose of 
the income, and he may idso mortgage effectively where, and in so far as, he 
has a right of imposing taxes by his own action [1 e if the long can tax any 
property by his own action to get resources, he may also mortgage that 
property by his own action for the same purpose] 

185 i,c 3,§§8, ii,i6,i8,c.4,§§ia,i4,n,c i4,§2. Grotius distmguishes 
two sorts of limitation [on the Ruler], according as it affects (i) only the 
exercitium, or (a) ipsafaeultas, and according, therefore, as action contrary to 
the limitation (i) is simply illegal or (a) is null and void. Even limitations 
of the latter sort [1 e. liimtations on tpsa facultas, which make any action 
exceeding the lumts null and void] do not mvolve any dimmution of the 
Ruler’s sovereignty, because the annihilation of his ‘faculty’ proceeds non 
ex m st^ertoris, sed ipso jure. Nor is any division of sovereignty produced by a 
stipulation m favour of popular consent to laws, taxes, etc. Even the addition 
of a lex comnassona, by which the sovereignty devolv^ on the Ruler must m 
certam cases be counted as forfeit, and must therefore give way to the 
original sovereignty of the People, does not eliminate the exclusive sove- 
reignty of the Ruler during his tenure. 

186 The case is different, according to i, c 3, §i i, where rule is only 
vested in the Ruler as a pretamm [Le. as a thing of which the use only u 
granted, for a period determined by the will of the grantor]. 
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187 I, c 3i §§17-20. Surmmim tmpenum, although It a mum ac per se tn- Groliusm 
dmsum, is none die less divisible into potmttaUs and subjicUvae partes, and dunsim of 
there is an actual divtsto summtatis between king and people if the people, m Imperium 
the fundamental contract, has reserved some of the rights of government, 

or has reserved a power of enforcement [of the conditions, or some of the 
conditions, of the contract] Cf i, c 4, § 1 3 • there is a^ur resistmdt if the king, 
in a case of divided w^renum, encroaches on ‘ the part belongmg to the people 
or senate’. 

188 Cf vol. IV [of the Gmossenschaftsrecht, not here translated], p 217 
n. 44, on Lampadius and Scharschmidt cf also the author’s work on 
Althusius, p 175 n 157 

189. Cf ibid, pp 175-6. 

140 F. Victoria (m, no 7) ascribes original sovereignty to the Respubltca. The mews 
Causa veto matenalts, in qua hujusrruuh potesias Testdet,jure naturalt et dtmno est ipsa of Catholu 
Respublica, cm de se competU gubemare setpsam el aibmnisirare et omnes potestates writers on the 
suas in commune bonum dvngere He argues that, even after the transference of natural rights 
this sovereignty, the Ruler is still bound by his own laws, because he a of the People 
himself peas Betpublicae, and his laws are to be regarded ‘ as if they had been against the 
passed by the whole Respubltca' (no 23) But he expressly identifies this Ruler 
Respubltca with the multitude, which is mcapiable of exercising political 
authority itself (no 8) ; he places the king super totam Rempubltcam, and thereby 
also si^ omnes stmid (no. 15) , and he thus makes the active ‘person’ of the 
State always restdent m the Ruler (cf also no n) 

Vasquez asenbes to the populus both original sovereignty, and, m cases of 
doubt, a right of co-operation in legislation and alienations of territory, 
which arises from a reservation to be supposed m the act of transferring 
original sovereignty (cc 42-3 and 47) , but he describes ipsa Respublica as the 
‘ Subject’ of a right of resistance to a monarch who breaks bis contract (c. 8) 

According to Soto, the Respubltca has thejar setpsam regendi, but ‘ by divme 
instruction’ it transfers that right — ^retaining however (along with other 
rights) the right of deposmg a monarch who has become tyranmeal [‘in 
exercise’] The Respubltca, which is really nothing more nor less than the 
sum of omnes, is incapable by itself of exercising its sovereignty, and only by 
transferring sovereignty does it become a body which has also a head and 
is therefore capable of action The result is that the Ruler non solum svfgults 
reipubltcae membris superior est, verum et totius collectm carports caput, totique adeo 
stperermnens, ut totam etiam simul punire possit (i, qu i, a 3, qu 7, a 2, iv, 
qu 4, a. 1-2). Cf Covamivias, i, c i, and Bellamunc, De laicis, c 6 
{Respublica non potest per semetipsam exercere hanc potestatem). 

Molina defimtely supposes two ‘ persons’ in the State — the People and the 
Ruler. He reserves the name of Respublica for the community of the People, 
although he admits that the Ruler possesses sovereignty. The Respubltca, he 
argues, originally has all authority (11, d 22, §9) it transfers it secundum 
arbvtnum and on such conditions as it thinks fit (n, d, 23, §§ i sqq ) ; and it 
recovers it, by right of reversion, if the Rulership be vacated or forfeit (v, 
d. 3). It preserves, m cases of doubt, the right of approving laws (n, d 23, 

§§6-7) • It also preserves the right of property m the bona Regni, so that the 
Ruler cannot ahenate any of them, just as he cannot divide the kingdom or 
surrender it to foreigners non consentiente Repubhea ipsa, or, agam, alter the 
constitution or the succession to the throne (n, d. 25). The Respublica has a 
right of resistance to tyrants; it can, quoad a^ita, consemre, and depose or 
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punish the tyrant ‘by the express will of its whole body’ (m, d 6, v, d. 3, 
§2). None the less, Rex est supmor tota Republtca [within the terms of the 
authority granted to him], and he is subject to no realjuj dtpmmdt, smce 
(i) the Respubltca can only proceed against him when he ‘assumes a power 
not granted to him’, and (2) when he does so, and thus acts outside the 
terms of the ‘grant’, neither he nor the people is Supmor (n, d 23, §§8-io). 

Suarez regularly describes the commumtas, populus, totum corpus, or hormnum 
coUectio, as the ‘Subject’ of original sovereignty, and also of the rights of 
transferring and recovering that sovereignty (m, cc 2-4) and of the reserved 
rights of the people which are never transferred at all (m, c 9, no 4, iv, 
c 19, V, c 17), and he opposes this Group-person, as the Rcgmm or Res- 
imhltea, to the Ruler Accordingly he terms the contract of subjection a 
pactum alter Regnum et Regem (m, c 4, no 5) , he speaks of a consensus Regm to 
laws (iv, c. 19, no. 6) , and he vindicates for the Regnum or tota Respubltca a 
right of insurrection against a kmg who has become a tyrant ‘m exercise’, 
arguing that, though the people has transferred to him a real ownership of 
pohncal authority, it has added the condition ut politue non tyrcmsuce regnet — 
so that, whUe in his essence Rex st^enor est Regno, a contingency may arise 
in which tota Respubltca superior est Rtge (m, c 4, no 6, c. 10, nos 7-10, 
Opus de tnpltct oatute, pp 1055-6) 

See, in addition, nn 62 and 67 supra, on the ‘collective’ conception of 
the personahty of the people in the writers mentioned 
The Ruler 141 Of Waremund de Erenbetgk, De regm substdiis, c ii, p 150; 

lamted by the Bomitius, De maj c. 9 {leges fundamentales et pacta cum populo), c 13 (where 
contractual it is argued that the administration of parts of majesty may be devolved, so 

rights of that an urtperum moderatum takes the place of summum trnpmim obsolutum) , and 

the People Part pp. 42-3 and io28qq , Fndenrcich, cc 18 and 29 (on the possible 
Lmutation and restnction of the exerase of the supreme power by certam 
pactumes), Keckermann, i, c 33, pp 531-2 (on special pacts with subjects, 
which restrict but do not abolish monarchy), Busius, n, c 7 See also 
Molina, n, d 23, and Suarez, ra, c 4, no 5, c 9, no 4, rv, c 17 (the Ruler 
may be hmited m the exercise of supreme power, in legislation, in taxation, 
etc , by a translatio sub condttione, for such a conditional transference is a 
conventio inter commumtatem et pnnapem, et tdeo potestas recepta non excedit modum 
donatioms vel conventioms) 

Dtmsum of 142. We find this dualism in Amisaeis {Polit c 8, §§38sqq ; De rep. 

n, c 6, s t,Dejuremaj n, c i, §1) ‘ m ijesty’ a urum tndtvtduum, non at- 
the mixed dwisibde. unum poienttale, non essenhale it contains ‘parts’, viz the ‘nghts 
constitution ~ lajcsty’, and though it cannot, simul s mta cum ommbus suts parttbus, be- 
at tweeting long to a number of pern 
sovereignty secemi, et dwtstm inter plures dtstnbm, possint. 

The mixed constitution is mterpreted by most of its adherents m the same 
sense of a real [and not merely conceptual] division of powers . cf for ex- 
ample, Grotius m n. 137 supra, Heider, pp 982 sqq , Werdenhagen, n, 
c 25, Limnaeus, Jut paft/icBiR, I, c 10, SchOnbomer, i, c 16, Keckermaim, 
n, cc. 4-6,Liebciithal,vm, qu i , Bcrckrmger, i, c. 5, § 7 and c 12, §§15-21, 
Felwinger, Diss. pp. 4i7sqq. But the ‘person’ of the Ruler still remains 
a divided ‘person’ when the essence of the mixed constitution is held to 
consist merely in a division of majesty mto ideal [or conceptual] parts, cf. 
Pauimeister,n, c. I (cf vol ivoftheG»Botr«nJcAa/irr«At[nothcrctranslatcd], 
p. 218); Besold, De statu reip. imxtae, c. 1 , Tulden, ii, cc. 16-17, Carpzov, 
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Cmnment in leg reg c 13, s g, nos. 28-31 We find, however, m Besold, op 
at , and still more deadedly m Frantzken, De statu retp tmxto, an approxima- 
tion to the view that the partners who share supreme power only constitute 
the person of the Ruler when they are taken conjunctim Cf also Suarez, m, 
c 4, no 5, IV, c 1 7, no 4 and c. 19, no. 6 where the lung needs the consensus 
Regni in publtets cormtits for his laws, the ‘ supreme legislator ’ is not the king by 
himself, but Rex cum Regno. Other thinkers only speak vaguely of a common 
capaaty for the rights of majesty cf Busius, n, c 6, and also L de Hartog, 

A Dutch Writer on the State at the Begmmng of the Seventeenth Century (m an off- 
prmt from Meuwebijdragenooorrechts-geleerdheidenwetgeving, 1882), pp 24sqq 
and 33 

148 Bodm, I, c 8andn, c 1, and especially the argument (in nos 85-99) 
that any constitutional hmitation of the true Ruler by the rights of the uni- 
verntas populi is unthinkable, because it at once makes the unioersitas popidi 
Itself the Ruler 

144 Bodm, vn, c a, nos 640-1 (where there is a comparison of the 
Respublica to a mmor) Cf also vol iv of the Genossenschaftsrecht [not here 
translated], p 249 n 156 

145 Gregorius, although he has a doctrine of the Sovereignty of the Ruler Even the 
which makes it single, illimitable, mdivisiblc, and irresponsible (i, c i, §g, absolutists 
V, c i,§3,vi, cc i-3,xxrv, c 7,xxvi, c 5, §§24-5 and c. 7), none the less suppose a 
makes a sharp division between bona Retpublicae and bona patnnumialia Pnn- personality 
ctpis, and he will only describe the former as being, at the very most, quasi of the People 
propna Pnnctpis (m, cc 2-3 and Syntagma, m, c 2, §§8-10) He also allows 

the possibility of a limitation of supreme power per legem electionis (ni, c 7). 

Bormtius, again, while he assigns the ‘person of the State’ decisively to 
the Ruler — by whom alone Respublica statum adipiscitur et conservat (Part. 
p 45,Demaj c 5), and who stands above the People, even when they are 
regarded as a community, m virtue of being the ‘Subject’ of a smgle and 
mdivisible majesty (Pari, pp 47sqq. , De maj cc. 3 and 1 1) — at the same tune 
refuses, like Gregorius, to recognise the Ruler’s right of property m bona 
Retpublicae (Part pp 7osqq ), and regards limitations of absolute power as 
possible (supra, n 141). 

Keckermann goes to the length of allowing the possibihty of resistance 
and deposition even against the absolute Imperans, though he makes the ex- 
ercise of these rights more difiicult in that case than it is against the Monaicha 
certispactis et conditionibus assunptus (i, c 28, p 431) 

According to Claudius de Carmn, Regia potestas and Retpublicae potestas are 
identical (i, c 10), inasmuch as by natural law the Respublica necessarily 
transfers, without any reservation, the whole of the power which rested 
originally m itself (i, c 9) , but the acceptatio popult continues to be necessary 
for Iq^Iation (i, c 3) 

Barclay [unlike these thinkers] recognises no rights of any description as 
belonging to the People According to his argument every true monarchy 
IS absolute, and its existence is mcompatible with any limitations, or any 
division of power, imposed by fundamental law (n, rv, v, c. 12) All the 
rights of the People are transferred, and thereby cease to belong to the People 
(tv, c I o , vi) . umoersa negotia Retpublicae demandantur Regi (rv, c 25) ; there is 
never any right of resistance or deposition (m, cc 4-16, v, cc. 7-8) In 
Barclay, however, there is no question of any theoretical construction of a 
State-personality [1 e he does not get beyond the conception of the personal 
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Iring to a conception of the impenonal ‘persona Cuniatu’, which might have 
involved him m problems of the relations of the long to this persona], 
Armsaeus on 146. Cf PolU c. 6, De rep 1, prooem §§4sqq. and c. 5, s. 3-5. He thus 
the Ruler assumes that, when the form of the State is changed, the Respubhca dis- 

and the appears but the Ctmtas remains, and he states the question which Aristotle 

societas qf rai^ in connection with such changes* m the form, 'Qpaiemis acta Ra- 
the ruled publicae obligent Cmlatem?' His conclusion is that ‘contracts made by the 

Respubhca only* do not bind ‘the whole Cmias’ on the other hand ‘con- 
tracts made by the whole people’, and ‘agreements made and expenses 
incurred for the wellarc of the Ctmtas ’ (m regard to which the ' tacit consent 
of the people ’ is to be assumed) contmue to hold good ‘ if the Respublua dis- 
appears’. He also contrasts the personality of the People with that of the 
Ruler m other connections, and, more particularly, he refuses to mclude 
withm the scope of the Ruler’s ‘ majesty ’ the right of property m the temtory 
and belongings of the State (Dejure tmy. m, c. l). But he entirely excludes 
the People as such from all the rights of the Respubhca {De rep. n, c 2, s 5, 
c 3, 8. 8; Pohl c 14; De asict prmetpum tn populum, cc 2-3, Dejure maj i, 
cc. 3, 6) , and he accordingly holds that where a monarch is lumted by the 
constitutional rights of the People, there is no longer any question of a true 
monarchy, but only of n. forma nuxta {De auct etc c. i, §§4sqq , Dejure maj. 
I, c 6). It follows that the Respubhca, which mcludes and connotes the 
whole authority of the State {De rep i, c. 5, s 3), is identical with the Ruler, 
and the ‘person’ of the Respubhca can therefore be also expressed by a per- 
sonification of hssmajestas or thgmtas {De rep i, c. 5, s. 4, De maj ui, cc i and 
3) More especially, the immortahty of his digntas serves as a means of 
securing the contmuity of the Respubhca in the event of a change m the line 
of succession ‘ So far as the rights of majesty and the status vnpent arc con- 
cerned’, the successor to the throne is bound by the contracts (though not 
by the decrees) of his predecessors, where such contracts have been made 
normru dtgmtaUs, et pro Republua, m regard to matters appertaining to the 
digmty itself, but ‘ ui matters appertaining to the fisc ’ [1 e to his own private 
treasury, as distmct from the pubhc funds], he is only responsible as hen 
{Dejure maj I, c 7) Between the ‘person’ of the State or Respublua, as thus 
conceived, and that of the People, there may be an obhgatio tnaegualts, but 
there can be no really effective contractual relation (ibid, c 6) 

Hobbes’ 147. De cive, c. 5, Lemathan, c. 14, c 17. tan^uam st usacmque vnmqussque 

version diceret Ego hsuc hommi, oel hutc eoetm, auctontatem et jus meum regendi me ipsum 

of contract concede, ea condtetoru, ut tu quoque tuam auctontatem etjus tuum tux regendi in eundem 

transferas Cf the author’s work on Althusius, pp. 86sqq ,101 sqq. , and for 
different conceptions see pp 341 sqq. 

Hobbes 148 Decioe,c 6, §1, c j; Leviathan, c ig In particular he argues that 

rejects the the assembled people, even when it wishes to retam supreme power, cannot 
idea of the coniinue to be a ‘person’ unless it immediately transforms itself mto a con- 
People as ahum regularly meeting and deciding questions by a majonty-vote, which 

a ‘person ’ mvolves a devolution by all and single of theur whole personalty, through 

a mutual contract, upon the democratic Ruler as una persona {De cive, c. 7, 
§§5-7). In an aristocracy, the constitution of a cuna ophmatum to rule as ‘a 
smgle person’ means that the people immediately ‘ceases to exist as a single 
person’ (ibid §8), and is ‘at that moment dissolved’ (§g), ‘being no more 


See supra, n. 124. 



Notes to § 14 267 

a single person, but a dissolute multitude’ (§10). Similarly, if a monarch 
be chosen, populus statm atque \df actum est persona esse desmt (§§ i2, 16). 

149 . Deeuie,c 6, §ao, c. 7, §§7, g, la, LeDtathan,c ig Themon- 

arch in a monarchy, the Senate in an aristocracy, and the majority of the 
people m a democracy, are all omm obhgatione hbert, they are not bound by 
any contracts made vath individual subjects or with the whole body of 
subjects . they are not even pledged by any oath they may have taken. They 
cannot therefore do injustice to their subjects, either as mdividuals or as a 
whole. Any reservation of the rights of the People m a democracy, by means 
of a contract made at the time of the institution of the Ruler, is inconceivable, 
because the People was not a person before the establishment of the pnnaple 
of majonty-rule, and the only contract which was possible at that time was 
merely a contract between mdividuals and mdmduals A similar reserva> 
tion m an aristocracy, or a monarchy, would be null and void, because 
the people receiving the promise [that its reserved rights will be observed] 
disappears as a person with the institution of the aristocratic or monarchical 
Ruler, ‘and when a person disappears, all obligaUon to that person dis- 
appears also’. A contract between the Ruler, after he has been instituted, 
and the People, is impossible, because all that then remains over against 
the sovereign is merely a ‘dissolute multitude’ Nor can any legal nexus of 
any sort exist as between the Ruler and his mdividual subjects, because the 
will of mdividuals has been merged entirely m the sovereign will 

160 Decive,c 5.§HjC 6, §§4-20,0 7,0 i2,§§i-7,c 13,0 14, §§20-33, 
Lemathan,<x 18,19,21,23,30 

161 . Deaee,c 6,§§t7-i9,c 7,§§4and 15-17,0 ia,^5, Leviathan, cc 18,29 

162 Sec supra, im 84, 86, 87. 

168 Hobba’ account of the similarity and difference between the mon- 
archical and the repubhean sovereign illustrates particularly bow much he 
identifies the ‘ personahty ’ of the Ruler with the physical substance of a man 
or a body of men The repubhean sovereign only really exists for him as long 
as It IS actually m session m the interval it sleeps, and this sleep becomes 
death if the right of meetmg at its own discretion be lost. Cf De cive, c 7, 
§§6, 10, 13 and Leviathan, c ig, and especially De ewe, c 7, §16, with the 
acute deductions m regard to temporary monarchies which are derived 
from this pnndple. 

164 De cive, c. 5, §§6-i i , Leviathan, c. 17. This contract is more than a 
‘consent or concord’ it is a real umon of persons, in personam imam vere 
omntum unto. By it ‘the wills of all are reduced to one’ . ui unus homo vel 
unus coetus Personam gerat miuscujttsque smgularts, utque unusqmsqtie asictarem se 
fateatuT esse actionum omnaan, quas egent Persona tUa, ejusque voluntati et jwhcio 
ooluntatem suam subnutteret 

166 . <we, c. 5, §§g-io, II, c 6, , Levtaihan, cc 16-18,22. Hobbes 

declares absurd the opinion of those who say, ‘of Kmgs bearing the Person 
of the State’, quod etsi singulis majores, unwersu tamen mmores sunt; nam si per 
tmaersos tnielligunt CrntaUs Personam, ipsum mtelligunt Regem, itaque Rex setpso 
mnor ent, quod est absurdum, sin per unioersos nadtitudinem mtelligunt solutam, 
singulos mtelligunt, itaque Rex, qm major stngulu est, major quoque ent unwersis, 
quod iterum est absurdum.* Most thinkers are, however, m Hobbes’ view, 
unable to see how Ciotias m Persona Regis contmetur [Leviathan, c. 18) 

* See the statement of this argument m the English version of the Lemadian, 
c. 18, at the beginning of the third paragrajdi from the end of the chapter. 


Hobbes 
refuses to 
aebmt a 
contract of 
Ruler and 
People 


Sovereignty 
to Hobbes 
a physical 
fact 


The Sovereigi 
as plenary 
Representatwt 



The People 
without a 
Ruler a mere 
multitude 


The Ruler 
as soul of 
the body 
politic 


Hobbes 

personality 
of the State 


Contend>orary 
vteuis simtlar 
to those of 
Hobbes 


268 GierMs Notes 

156. Hobbes is never tired of drawing out the distinction between a 
community constituted as a person and ‘a dissolute multitude to which no 
action or right can be asugned*, or of descnbuig the people without a Ruler 
as a mere ‘multitude’ cf De cue, c. 6, §§ 1-3 and 30, c 7, §§5, 10, 16, 18; 
Leviathan, cc 16, 18, 19 He will not even allow the name of ‘people’ to be 
apphed to such a body, and he remarks {De cue, c i3, §8) that it is a mark of 
revolutionary opimon quod homines non satis distmgtamt inter populum et multi- 
tudinem The ‘people ’is a umty with a single will and activity the ‘multitude* 
is not. The ‘people’ rules m every form of State, and even m a monarchy 
(for ‘the people wills by the will of one man’) : the ‘multitude’, in all forms, 
means the subjects In Democraiia et Anstocratia cues sunt multitudo, sed cuna 
est populus; et in Monorchia subditi sunt multitudo, et {quamquam paradoxum nt) 
Rex est po^us If, following the vulgar use of language, we call the masses 
by the name of ‘people* — if we speak of (what is totally impossible) a re- 
b^on of the ciintas contra regem, and describe the will of dis<»ntented sub- 
jects as ‘the will of the people’ — we are mvoking, sub praetextu popult, cues 
contra cimtatem, hoc est multitudmem contra populum. 

157 De cue, c 6, § ig the usual comparison of the Ruler to the head is 
false, a comparison of him to the soul is the only proper comparison, be- 
cause the soul IS the instrument of the will, and it is through the instru- 
mentality of him qui sitmmum habet inqienum, et non tdiler, that ‘ the State has 
will ’, et potest velle et nolle. The chief council is a better analogy to the head; 
cf Leviathan, Introduction and c 19 

168 Cf supra, notes looand 101; Decue, c 5, §9, §I3, c 6, §1, c I3, 
§8, Leviathan, cc 17-19 Hobbes’ very defimtion of the State al^dy m- 
cludcs the attribute of personahty In the De cue, c 3, §g (after an account 
of the institution of a ‘avil person’ by means of a umon of wills, and an 
explanation of how this ‘person* differs from mdividuab, and even from 
omnes stmul, si excipiamus eum cujus voluntas sit pro voluntate omnium) we get the 
defimtion Cimtas ergo (ut earn d^iamus) est persona una, cujus voluntas ex pactis 
plunum homsnum pro voluntate habenda est ipsorum omnium, ut singulorum ovnbus 
et facultatibus uti possit ad pacem et defensumem omimtm. A similar defimtion also 
occurs in the Leviathan, c 17. Here, after givmg an account of the contract 
made at the time of the State’s foundation, he contmues, quo facto multitudo 
ilia loia Persona est, et vacatur Civitas et Respublica, atque haec generatw est magnt 
dims Leviathan vel — ut dignius loquar — mortalis Dei, cut pacem et protectionem sub 
Deo immortali debemus omnem. Then follows the defimtion — ‘A State is one 
person, of whose actions a great number of men have made themselves 
authors by mutual agreements one with another, to the end that he should 
use the power of them all at his own wiU for peace mid common defence*. 

159. About the same time as Hobbes (1643) Graszwinkel developed an 
absolutist theory of mdivisible and illimitable ‘majesty’ {potestas una, summa 
m se, et absoluta) which held the same position in the State as God m the 
Umverse or the soul m the body, and excluded any independent right m any 
other part of the State [cf n. 93 supra]. But Graszwinkel failed to attam the 
conception of a single and homogeneous State-personahty, and his failure 
was due not only to the theocratic basis from which he start^ (cc. 1-3), but 
also, and mdeed primarily, to his duahstic conception of the nature of 
‘majesty’. He mamtained the distmcbon between ‘real’ and ‘personal’ 
majesty; and all that he contended was that the one rmght [on occasion] 
exclude the other E.g. ‘real majesty’ exists to the exclusion of ‘personal 
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majesty’ (a) m a Republic, ( 4 ) m a monaichy dunng an interregnum, 
(c) when it appears as a source of fundamental laws, and (d) where the 
monarch is Rex sub conditions Conversely, the ‘personal majesty’ of a true 
Ifing mcludes ‘real majesty’, which thus disappears as a separate entity 
(cc. lO-Il) 

Salmasius, m the Drfensio Regia of 1651, is already obviously under the 
influence of Hobbes. Like Hobbes, he regards the umversus populus or unt- 
versitas, m a true monarchy, as a mere aggregate He holds the original 
rights of the people to be entirely merged m the sovereignty of the king, 
arguing that these rights only belonged to omnes collectme sumpti, 1 c to the 
people as a concio, and that the king has taken the place of such concto {unus 
tnstar concioms) He depicts the king as the one representative of the umty of 
the people (unur tnstar totuis popuh ) , and he holds that there is no commumty 
of the people confronting him which is capable of exercising any rights (cf 
esp c. 7). Salmasius, however, does not attempt to deduce any conception 
of the personahty of the State from these ideas 


§15. THE NATURAL-LAW THEORY OF ASSOCIA- 
TIONS [DIE ENGEREN VERBANDE] 

1 Bodm, who mcludes m his mitial definition of the State the fact that The position 
It IS compost of famihes (1, c i,no i), vigorously defends against Anstotlc* of the Family 
the propriety of making the theory of the Family a part of Pohtical Science, in political 
on the ground that the family is both a fundamental element m and an theory 
‘image’ of the State (l, c 3) , and he proceeds at once (i, cc 3-5) to treat in 

detail of the three powers wluch exist m the family [the power of the husband, 
that of the father, and that of the master] Arnisaeus takes a similar line, 

Polit cc 2-5 and De rep. l, cc 1-4. sec also Danaeus, i, c 3, Cruger, disp. u, 

Heider, pp gssqq., Velstcmus, dec. ii-ra, Bormtius, Part pp 38sqq , 

Liebenthal, disp n-rv, Olizarovius, hb 1 

On Besold’s treatment of the three family societies and the general family- 
commumty which they compose, see vol rv of the Genossenschaftsrecht [not 
here translated], p 13 Gregorius does homage to a similar pomt of view 
(1, c. 2), but he does not discuss the Family in any detail Conring also holds 
that It IS only societates domesticae and the State which have their origin 
m Natural Law: cf. Diss. de republica. Op m, pp 763 sqq , and De necessanis 
cimtaUs partibus, ibid. pp. 748sqq 

2 This is the Ime t^en by Bodm, i, c. 6, Amisaeus, Polit c 6, De rep i, 
c. 5, Cruger, disp m; Hcider, pp. 25sqq , Velstcmus, dec. rv-v, Bormtius, 

Port. p. 40, Liel^th^, disp v, Olizarovius, hb n-m 

8. Bodm first treats of corporaUons m his third book, under the head of 

* Anscode, m the beginning of the Politics, where he is controverting the Politiais 
of Plato, distinguishes the theory of the Family from that of the State Later, 
however, m the course of Book i and the beginnmg of Book n, he deals largely with 
the theory of the Family as a part of the theory of the State. 
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Th$ treatment administrative law. Here he descnbes, as Rnpubltcae partes ae veluti membra 
qf groups smgula, quae pnnapt Reipubltcae quasi capiti tlligantur, first the Senate (c i), 

as msUtutums then the ofiScaals (c. 9) and the administrative boards (cc. 3-6), after that 
qfadrmmstra- the corporations (c. 7), and finally the Estates (c 8). 

Hve law Gregorius similarly brings under the head of administrative law his 

account of the advantages and dangers of corporatioiis (De rep. xm, cc 3-4). 
He regards corporatrons as being mere institutioiis of positive law after the 
State has once been formed — although, m the same context, he refers to the 
natural development of an ascending senes of groups [while the State is being 
formed] (ibid c 9, §9) 

Armsaeus, m his comprehensive treatise on pohtics, only devotes a few 
scattered remarks to local commumbes and corporabons at the end of his 
theory of the subditi majestati (c. 19, p 133) Bormbus simply treats assoaa- 
bons as subdivisions of Estates (Part. p. 79), and many other pohbcal 
theorists similarly consider local commumbes and corporabons merely as 
pohtical divisions of subjects — cf. Heider, pp 368-71, Hoenomus, dtsp. 9, 
§§59-7, Velstemus, iv, qu 8-9; Busius, i, c. 13 (m a context m which the 
family has also been previously treated m cc. lo-i i, and the insbtubon of 
chentship me. 19); Kirchner, dtsp xrv, Liebenthal, disp v, §§1-78 We 
often find associations completely omitted by pohbcal theorists (e g 
Cruger), and sbll more often by Ae theorists of natural law (e.g. in Ac 
treatises cited above, § 14 n 9) 

4 This IS parbcularly Ae case wiA Ae ecclesiasbcal Aeonsts of Natural 
Law, and more especially wiA Molina and Suarez. 

Bodm's S. Bodin, distinguishing coUegut rerum dtvmarum ae pubheae ptetatu causa 

classtficatum from collegia rerum humarutrum, Avides Ae latter mto those which have ‘juns- 
^coll^ia Acbon’, and Aose which have not. In Ae former category of Aese secular 
‘colleges' he mcludes only ‘magistrates and judges’, m Ae latter, ‘colleges’ 
for Ae educatio juoentutis, and medworum, scholastuorum hormnum, mercaiorum, 
optficum, agrtcolarum sodahtia [such colleges Aus being eiAer educabonal, or 
professional, or occufiabonal] — sec loc. at no 330. 

Later, in deahng wiA Ae ‘powers of colleges’, he gives pre-emmence to 
Ae ‘colleges of magisbates and jut^es’, as being praecipua, because Aey non 
solum collegas singulos ae collegtt toinis mtnorem partem, sed caetera quoque religio- 
sorum et optficum collegia, pro jure suae poteslatis moderantur et coercent These cor- 
{xirate bodies of judges and magistrates are distinguished from oAer 
‘colleges’, which are only concerned wiA Aar own parbcular negotia com- 
murua, by Ae fact (a) of Acir handling turn sua turn altena negotia, and (i) of 
bong consbtuted potius eitorum quam sua causa. But Aey too ‘must rightly 
and duly administer lawfor Aeir own members, mAvidually as well as collec- 
bvely’, before Aey assign rights to oAers. Bodm adds one quahficabon 
The right of a college to exercise junsAcbon itself over its members is a 
right which is only to be recommended m Ae case of Ae ‘most prudent’ 
colleges ‘ for oAer collies, Ae junsAcbon of supenor colleges and of Ae 
Pnnee is preferable (nos 339-3). 

Bodm on 8 Bodm argues that Aese oAer colleges [i e colleges oAer than Aose of 

the rights of magistrates and judges] jurtsdictume et trrperto vacant, and have only a ‘ nght 
private coeraon and moderate casbgabon’ withm Ae lumts of Aar staAtes: 

'colleges' even Frederick II assigned no more power to Rectors of Academies and 
headmasters of schools Where eoUegta reltgunas causa consMuta are m quesbon, 
the judex ordinanus has to decide how far a penalty or sentence of expulsion 
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imposed by a college is admissible Any rule to the effect that disputes 
between members must only be brought before the college has no vahdity 
in mmiru etjuduio publuo, and in pnvatts judtcits the decision of disputes by 
a college is only v^d when it takes the form of an ‘arbitral award’ — and 
even so it must be passed by a unanimous resolution. The summomng of a 
meeting by the semor members or officers bmds nobody to appear, unless 
the summoner impenum habet failing that, recourse must be had to the 
government m order to issue a binding summons, but only moderate pienal- 
ties can be imposed on those who absent themselves, even when such a 
summons has been issued Collegia and umaersitaUs may issue edicts, sidvts 
Ugibus, but they must not even discuss what is forbidden to them by law, or 
anything that is not mcluded in the sphere of their corporate affairs 
(nos 333-7)- 

7. Loc at.no 331 (cirhir cominioitr is no more necessary than an asronion Bodmon 
commune) see also no 33a (a ‘college’ can only acquire a capacity of in- corporate 
hcntance by a special privilege to that effect [rf the modem French rule property 
which requires administrative authorisation for the acceptance of a gift or 
legacy by an itablissemerU publtque] , the idea of a corporation does not neces- 
sarily reqmre a capaaty of inheritance, or even of acquisition) 

8 Although universilas non potest peccare, tmmo ne consentire qmdem, Bodin Bodm on 
holds that, m consequence of the identificabon of the majonty with the the offences 
whole body, penalties may be properly imposed on the corporate body (such of corporate 
as withdrawal of the right of meeting, cancellation of privileges, fines, and bodus 
confiscation of property), if an offence has been committed after proper 
discussion and decision in due corporate forms On the other hand, he 

would spare innocent individuals from incurring penalties which affect their 
body or life — or even their property, so far as it is possible to distinguish 
their property from that of the corporation For the rest, basing himself on 
a full review of historical facts and on pohtical considerauons, he advises 
the following of a just mean between severity and excessive clemencs 
(nos 337-43) 

9 Gregorius, after spcakmg of tbe origin and the various species of ec- Gregorius 
clesiastical and secular corporations, and after limiUng drastically the scope Tholosanus 
of collegia licita {De rep xm, c. a), proceeds to discuss in his next chaptei on the same 
(c 3), with an unusual wealth of detail, the offences of corporations (espea- theme 
ally those of monopoly and heresy), and the three remedia which the sovereign 

can apply m dealing with such offences They are (i) reformatio institulianis 
(by way of changes, prohibitions, visitations and penalties, §§8-15), (a) 
abohtion (§§i5-ai), and (3) a rule to the effect that non permittendae sunt 
facile nooae religiones aul collegia (c 4) In the course of this argument therc 
is no mention of any legal limits on the sovereign power Cf also xin, c 1 9 
(on offences of fraternities and tbar suppression) and xxiu, cc. 3-4 (on 
‘factions and conspiraaes, and their remedies’) On the juristic treatises 
of Gregonus, see above [vol tv of the Genossenschaftsrecht, not here trans- 
lated], p 60 n. a, p 65 n 17 and p gi n 90 

10. Bormtius demands that ‘for the preservation of the State’, persons Bormtius’ 
should be divided mto three Estates (Part pp 68sqq ), and these Estates theoiy of 
should be subdivided m citas partes, quae collegia Guntur, ut eo rectius et corporate 
faedtus sua munera expedire possint (p. 7a). Each of these colleges — ^mcludmg, bodies 
m the spiritual Estate, those of pnesU, professors, doctors and the like; m 
the pohtical, those of magistrates, judges and counollors , and in the private 
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Estate, thoie of agnculturabsts, merchants and artisans — is auctantaU Prm- 
cipis factum at amcessum. The colleges, when formed, arc then united to form a 
corpus, and a number of corpora are finally muted to form a umoeratas * For 
the most part they have suam polttum m jure, Ugtbus, prtvtUgtis, pactis, suaque 
admtmstrandiforma , but the rights of coUegta tn statu prmato [i c m the third or 
‘pnvate’ Estate] belong only to the sphere of pnvate law as a jiu amum 
specuiU (p. 93), and such pnvate colleges, like families, can only have a 
jWtha pnuata (p 105) Cf De maj cc 14-39 (where it is argued that a grant 
by the State u always necessary to jus^ collegiate self-government, jurts- 
dutto, the choice of officers, jut cormtuman, the right of taxation, and the like) 
Armsaeus 11 Amisaeus (Poltt c. 12), at the end of his theory of the subdttt majestati, 

on corporate speaks of their division mto certam classes, ut scilicet commode gubeman per 
bodies jussa et mpena majestatis possuit. In this connection he discusses collegia, 

corpora and umversitates on the basis of Bodm’s scheme he rgects entirely any 
toleration of associations without ‘the consent and the confirmation of the 
State’, but he allows to coUtges a power of making rules de rebus suu et in 
collegas, and also, by authority of a special grant to that effect, a juns- 
dutio tn collegas Similarly, m hsi<& jure majestatis, he mterprets all corporate 
authority as the result of a ‘concession’ made by the State, except in so far 
u It is merely the exercise of a power to enter mto contracts or of other 
rights at pnvate law cf n, c 2, §§8-9 and m, c 7, § 10. 

Btutus on 12 This is the argument, essentially based on Bodin, which we find, 

corporate e g. in Velstemus, Dee. rv, qu 8-10, Hcider, pp 268-71 , and Liebenthal, 
bodies Disp. v, §§ 1-78 Busius takes a more mdependent hne he starts by dis- 

tinguishing the State, as the all-embracing imuiersitas, from a umoersitas such 
as a local community or a collegium (i, c 3, §3), and he then proceeds to 
treat particularly of collegia et corpora, which he considers to be identical (i, 
c. 13). He defines a corporation as universitas plunum emum, qm in cerium 
aliquem finem contrahunt societatem ad sirmlitudmem cmtatis he refuses to tolerate 
any other associations than those which arc authorised by the State he 
recommends an extreme prudence, which will allow only useful corporations, 
will admit no discussion of public afiairs, will only recognise ‘statutes’ [or 
by-laws] as ‘private agreements’, and will piermit only pnvate, but not 
pubhc, associations He also refuses to allow any liberty of meeting. Cf 
Hartog [as cited m § 14 n 142], pp. 15-16 and 20-1 

18 Cf supra [vol rv of the Cenossenschaftsrecht, not here translated], 
PP ”sqq 

14 Cf e.g. Oldendorp, Isagoge, i, p 181 , Winkler, v, c a and c 4, where 
a distinction is drawn between respublica majestatis and respublica munuipalis 
Winkler argues that ‘majesty’ has, ‘of itself and m its own right’, the whole 
of the authonty of government , but he adds that conceditur etiam magutratux 
promnciali out municipali mterdum, ut pro modo junsdictioms sibi commissae legem 
ferat, sed haec omma precano et indultu majestatis, rum jute propno. 

Ecclesiastual 15 In this sense we find Covarruvias arguing {Pract qu i, c. 4) that the 
writers ‘supreme jurisdiction of the king’ (which he calls the ‘Majona’) excludes 

unfavourable any mdependent right of nobles, or of Cmtales, if the king himself t^es action 
to Groups It IS only when the king fails to make provision, or is prevented from doing 

* Does this mean that the colleges m any one Estate form a corpus, and these 
corpora m turn form the umoersitas Regm? Bodm has a somewhat similar view of the 
relatioiis of collegium, corpus and umoersitas; but bis umoersitas is only a local com- 
mumty (cf pp 64-65 supra). 



Notes io § 15 273 

so, that a tmtsersitas can appoint a Rector for itself Molina (v, d. 3, §§3-5) 
ascribes all^amdif fto to the iota Reepublua, and therefore to the king, with the 
result that magnates, towns, and the like, can only have a ‘derivative 
jurisdiction’ cf. n, d 666, and Lessius, 11, c 33, dub 2, on the right of 
taxation. 

16 Suarez (i, c 8) divides which can issue commands, Suarez 

into potestas dommattva (or oecorumuca) and potesUujttnsdtcUoms (or polittca) Tlie regards all 
former may be found even man ‘unperfect community ’[eg the Family] , for real authority 
{a) the father has [naturally] a potestas dommattva over his child, and (i) such as belonging 
power may also arise from contract— either under natural law, through an to the State 
agreement of mamage, or under positive law, through voluntary entrance 

mto a relation of service The potestas junsduttoms is confined to the ‘perfect 
commumty’. Only a ‘supreme head’ can have the legislative authority on 
which a potestas jwrtsdicttoms follows, and an inferior can only exercise such 
authority wilhm the limits m which it has been ‘commumcated to him 
by the head ’ 

17 According to Suarez (m, cc 2-3, 9) leg[islative authority, in the sphere Suarez on 
of leges ewtles, belongs only to sovereigns. This means that it belonged the rights of 
originally to the People, and has subsequently come to belong either to munuipalities 
Reges suprerm (and, in addition, other ‘princes without a superior’, and 
territorial pnnees subject to the emperor who have been duly enfeoffed 

as sovereigns), or to sovereign republics Per contra^ according to Book lu, 
c 9, nos. 16-21, the ‘statutes’ [or by-laws] of ‘communities’ have m- 
herently nothing of the nature of lex The ‘statutes’ of emtates mmores [cunlas 
being here understood to signify an Itaban city of the medieval type], in the 
form m which they are recognised by Bartolus,* are either mere pacta, or 
praecepta humana temporalta, stcut stmt praecepta patnsfanalias m domo sua, and 
even the enactments of emtates maxtmae and magrme (species which ought not 
properly to be distinguished) arc really either pacta, or (as Baldus holds) 
simply the expression and outcome of junsdtetto The real question [when 
we are discussing the legislative powers of a mumcipality or ntiloi] is 
whether (i) the emtas is a ‘free people’, and, as such, retmeat m se aliquam 
potestatem supremae rnpubheae et per tllam se tpsam gubemet, or (2) tllam [sc 
potestatem] simpliciter transtulent in aliquem pnncipem, vel quolibet aliojusto titulo 
[potestas tlld] iranslata sit. It is only of the former of these two alternatives 
that the Lex ‘omnes populi’ speaks The instant a city is ‘subject to some su- 
preme Pnnee’, it can no longer make laws ex potestate propna At the most — 
and then only by virtue of a reservation made by itself at the time of ‘ trans- 
ference’, or as the result of a later ‘concession’ made by the sovereign — it 
IS able stataere de rebus ad suam pecuharem gabermUtonem et admmistrattonem per- 
tinentibus In other respects [1 e apart from these particular matters] it needs 
the ‘confirmation of die superior’ What is true of cities is similarly true of 
provmces, and particularly of corpora mystica. 

A similar view appears m i, c 8, no. 5 and ii, c i, nos. 8-10 Cf also vi, 
c 26, nos 4-25 magistratus amles aut respubltcae mfenores et emtates subjectae 
can never establish any rule which runs contrary to the jus commune of the 
State, the Stpenor, on his side, can abrogate even the statuta which he has 
confiimed, but the statuentes themselves have no such power of abrogation 

• On Bartolus, and his doctrine of the amtas stbi pnneeps (the Italian city-state 
as ‘its own prince’), see C N S VfooiS’»bodk.oaBiulolusqfSassoferrato,pp 112 sqq 
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if the confirmation he gave was essentialis, or if, even though it was only 
accidentcdis, ‘the Prmce by confirming [a statute] made it his own law’ — 
which IS to be presumed the case 

18 Cf vn, cc 1-20 According toe 3, nos 8-9,0 g, nos 3-1 1 and c. 14, 
no 4, a ‘private person’ or an ‘imperfect commumty’ (ana famdia) can pass 
neither a lex expressa nor even a lex tacita they can only establish a praeceptum, 
or a statuium, per modim pacti seu mutuae conveniionis — ^and the ‘precept’ or 
‘statute’ must be clearly expressed. On the other hand, any ‘perfect com- 
munity’ (cuntas, populus, congregatus ecclesiastua, \carpus'\ mercatorum) may 
consuetudinem introducere, inasmuch as, passively regarded, it is legis capax, and, 
r^arded acUvely, it can make laws ui coryuncta prmcipi oel facultaiem ab eo 
habeas, although its inherent power extends only to the making of statuta 
corBrerOionalia None the less (according to cc. 13, 14, no 5 and c. 18), the 
consent of the Prmce is always necessary [to the validity of customary rules], 
whenever ‘ the people itself is not the supreme Prince ’. In the case of com- 
mumties with a power of making rules, this consent can be given by a 
general authorisation in the case of other commumties, the de facto tolera- 
tion of a ‘prescriptive custom’ is adequate, but otherwise an act of personal 
assent is necessary — though that assent may be given tacitly, assunung 
always that the Prmce is cognisant of the usage in question 

19 Cf V, c 14 only the sovereign can tnbula inponere it is consequent 
on the nature of ‘majesty’ that any other person — though he may acquire 
a nght to the exaction of traditional dues — can never acquire a right of 
taxation, and s imilar ly, while the sovereign may grant to an inferior ut 
nomine el auclontate sua tnbutum imponat m particulan casu, he cannot make a 
valid grant to an inferior of ‘the general privilege of imposing a tax mde- 
pendently of his own approbation’, smee such a privilege would offend 
against the nature of the State and the suprema potesias 

20 Thus the answers given by Suarez (rv, c 6) to the question, Qjiae 
commumtates seu congregatumes ecclesiasticae habeant potestatem leges condendi, 
depend entirely on the fundamental prmciplc that any autonomy belonging 
to ecclesiastical associations must eitlier be the result of an ‘ecclesiastical 
jurisdiction ’ granted by the Pope, or, if it takes the form of passing by-laws, 
then such by-laws can only be regulae operandi positae ex coni/entione illorum qui 
sunt de comrramitate see especially nos 12-13, 19 and 21 

21. Thus in Gregonus (xm, c 2), Velstcmus [Decis rv) and Licbenthal 
{Disp v), collegia, corpora and umversUates are reckoned as societates in Heider 
(pp 268-71) they are contrasted, as societates privatae, vnth the societas 
publica of the State. Bodin (i, c. 2) compares famihes and corporations, 
without suggesting that there is any difference between the idea of family 
authority and that of the authority of the corporation m his view famihes 
are alre^y competent to make statuta (eg ‘house-laws’ [like that of the 
Habsburg family], or compacts of mutual inheritance) , and he only refuses 
to allow the malong of such statuta to/anu/ui«oiscara« (no 13) It has already 
been mentioned (supra, n i o) that Bormtius assigns the rights of corporations 
proper [collegia in statu pmiaio] to the sphere of private law Amisaeus {Polit. 
m, c. 12) also reduces the mtemal rights of associations to the level of the 
rights of ‘soaeties’ [or partnerships] ' supra, n. 11, ad finem 

22 Busius (i, c 13) their rights continentur prope jure societatis, but with 
some modifications, e g. they are not dissolved by the death of their members, 
and they can act on the majonty-pnnciple, see n. I2 supra. 
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28. The traditional [Roman-law] theory of corporations is reproduced 
almost m its entirety in Gregorius (cf also xm, c 2, §7 on hospttaha and put 
loca regarded as collegia) , in Besold [sec vol iv of the Genossensckaftsrecht, not 
here translated, pp 11-16], and m other writers Some of the essential 
parts of that theory are also reproduced m Bodin, in Molina (cf eg n, 
d 3 on the property of corporations, d 300 on loans to an ecclesta or cuntas, 
and d. 536 on hypoiheca tacita of the property of the admmistrators of a 
corporation) , in Suarez , and elsewhere 

24. This IS the view adopted by Bodm (ni, c 7, nos 334-6), when he 
draws a Ime of division between ( i ) affairs m which omnes stngult must agree, 
because there is a question of a right belongmg to all the members seorsum a 
commumoite, and (a) affairs m winch the majority decides, because jus unt- 
versontm is concerned Cf Oldcndorp, op. cit i, p. 163, and Liebcnthal, 
Dtsp V, §§63-77 It IS on the basis of this view that Bodm argues (loc. cit 
no 331) that It IS compatible with the idea of a ‘college’ that there should 
be a prmceps collegtt who has imperutm in collegas [1 e over each distnbutively], 
but not that there should be a prmceps with tntpervm m umversos [1 e over all 
collectively], as there is in a cotisiseonum, a gymnasum, or a /anulta Amisacus 
takes a similar Ime, op cit p 133 

25 Thus Bodm (loc cit no 33a), m spite of his description of jw colfegii 
as JUS utuoersoTum, aigues in favour of the contmuance of thisjitf collegtt until 
It IS legally abolished, even when all the members [collegae universt] have 
disappear^ — declaring that it is folly to identify the collegium with the 
collegae [He thus assumes that a college is a fictitious individual, distmct 
from Its individual members.] He also regards the capaaty of owning pro- 
perty, and particularly that of mhenting it, as a special privilege grant^ to 
the collegtttm [as a fictitious mdmdual] 

20 Bodm (loc at nos 334-6) deals m detail with the validity of the 
majority-prmaple, recognising that prmciplc in so far as there is nothing to 
oppose it either mjura singulorum or m leges ejus qm collegtt creator est quasque 
prmceps tmpeno suo valerejussU But majonty-dccisioiis, he argues, require a 
regular meetmg, and the presence of two-thirds of the members, and then 
plus posstmt duae partes coactae quam otrtnes seorsum. They bind the mmority, and 
all individuals, but they do not bmd the whole body itself or the majority 
The majority can always abrogate its decisions, as the sovereign can abrogate 
a law, or the testator a will, or contractors a contract, and this is the case 
even with a unanimous decision, if the question concerned is one de jure 
umversorum, though not if it be one de jure smgulonm seorsum Bodm mentions, 
m this connection, that he had himself prevented a decision of two of the 
Ordtnes Francorum which would have enured to the detriment of the Third 
Estate 

27 Cf Busius, supra, n. 12; Amisaeus, De ntaj ni, c 7, § 10 (‘01 cottven- 
Itonts’) 

28 Cf Bodm, loc. cit nos 337-42 (supra, n 8), and Oldendorp, loc. at. 
P 39 

29 Thus Molina (n, dtsp. 3, §§7, ii, 12) draws a distmction between 
(i) dommium umversttalts, which belongs to it jure universttatis and mcludes 
pastures and forests which are used byall and (2) dommium particulare. . . quod .. 
unioersttas seu commurutas aliqua non seats habet ac st esset persona pnoata He holds 
that the taking of wood m the common forest {dtsp. 58), and the use of the 
common pasture {dtsp. 59), are dependent on the regulations made by the 
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local conunuiuty as owner, but he ai^gues that oflences by members of a 
local commumty tigainst such regulations — unhke encroachments on the 
pastures or forests of other communities — should be punished only by fines, 
and not by the exaction of compensation (unless it be a question of really 
considerable damage), because the common property still remains mtact 
[after the offence has been committed]. He lehises to admit that the lord of 
the manor court has any property m the common, and allows him only a 
joint right of user mo ordme e< (d 3, §ii,d 59, §§3-5) 

Similarly Lessius (n, c 5, dub 13-14) demes any obligation to pay com- 
pensation (unless ‘great damage be held to have been done to the com- 
munity*) m cases where a community has prohibited the use of its pastures 
and public woods and a person has offended against such a prohibition m 
loco publico commmutatu cujus ipse est pars 

Lugo (i, pp i42sqq , disp 6, sect 9) takes the same view [that no com- 
pensation is due], unless there is a question of considerable damage, or of 
use for profit by means of sale to others, or imicss the common has been let 
to a third party He argues that any offence [by a member of the commumty 
against its regulations], unlike encroachments on entirely strange woods and 
pastures, which belong to another community or to a private person, is only 
an offence against obotdienha, and not an offence against jusMia The relation 
between tmoersilas and smgult is different, however, in a monastery [from 
what It IS m the case of a secular body] [In the latter case], oppidani smguli 
uimeni swim jus parltaU ad ilia bona, and they have a right of controlling their 
shares, because full and free property remains with the community and its 
members, even if the admmistrauon thereof has been transferred to some 
manager on its behalf [In a monastery], although thi monks in communt 
habeant eorum bonorum dominium, ita tamen tola admmistratio est penes communi- 
Uitem vtl praelatos, ut singuli neque ex parte possmt eondonare altquid 
Suarez on 80 Suarez distinguishes between (1) the ‘natural commumty of man- 

tiie various kind’ and (2) the commumtas politica vel mystiea, which is ‘only one in virtue of 

forms oj a specific act of union in a moral association’ The latter kind of commumty 

commimity is either of divine foundation (the Church) or of human invention Tlie com- 
munity w'hirli IS of human invention is again either ( 1 ) ‘ a perfect community, 
which IS capable of political government ’, or (2) ‘ an imperfect community ', 
which does not form a corpus and is destitute of uit coactiva ‘ Perfect com- 
mumties’ include not only the State but also local commumties, and not 
only ‘real’ but also ‘personal’ groups (such as orders and fratermtics) — 
provided that such local commumties and ‘ personal ’ groups have perfectum 
regimen el moralem unionem, and so, while ‘imperfect as parts in regard to the 
whole’, arc ‘perfect as regarded in themselves’ Even so, they are ‘not 
absolutely, but comparatively or rclativcl) , perfect ’ On the other hand the 
‘private household ’under the paterfamilias IS absolutely imperfect cf i, c 6, 
nos 18-20, and also supra, nn 16 and 18 

81 Accordmg to i, c 6, only a ‘perfect commumty’ is passive legis capax 
(nos 1-16 and 21-22) But law need not always be imposed on the com- 
munity qua commumty (id commumtas est el corpus mysiicum) On the contrary, 
it generally affects the community not as being a commumty, but as being 
so many individuals {non adlectioe, sed distributive, no 17), and it may also 
nfer to a part of the commumty only (nos 23-4) Yet a law which only 
aflects the commumty qua commumty — e g a law which commands or 
forbids some act which can only be done by the corpus mystuum itself— is still 
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a true law, for though such a law applies to wia individua commwttlas and this 
community is called tma persona ficta [1 e. though the law seems to be made 
for one ‘person’, which is contrary to the nature of law], yet the ‘community’ 
wa'commumty ’ [1 e asumof persons], it possesses the necessary permanence, 
and It IS directly mtended to secure the common welfare of all its members 
Moreover, the stngult de tlla commumtate arc also indirectly obliged bv such a 
law See, m addition, i, c 7, and (on the other hand) the passages on the 
contractual character of ‘statutes’ cited in nn 17, 18 and 20 alxive 

82 Cf the Vind e Tyr , where it is argued that any part of the kingdom, 
and therefore any provmce or city — but not any individual, because the in- 
dividual IS not a ‘ part ’ — has the right and duty of resistance when the pact 
with God IS broken (qu u, pp q4sqq ) These parts too have severally 
promised for themselves [just as the whole kmgdom has promised for itself] 
that they will be true and obedient to God in accordance witli the stipulation 
He has made (pp. gq-100) — as is also the case, the author adds, with the 
Estates of the Empire in Germany, or with ‘parts’ of the Church, such as 
the ecclesia Galltcana [as a part of the Church Umversal] Tlicrcforc, unwersi 
in regtonibus et mbibus may rise in revolt, atutonbus magtstratibus tanquam a Deo 
prtmum, dein a Pnnetpe constituiu (p 1 14) , and cities and provinces whicli do 
not seek to avert an attack on Clod’s church by force of arms arc gmity of a 
grave sm (p 228) [As mtverst in a province or city may resist, so, too, may 
the governors] gui altcujus partis regtontsve tutelam susceperimt, tyranmdem tyran- 
numque ab ea regions terbeve arcere jure suo possunt (qu iii, pp 304 sqq and 
32C sqq ) , and thus individual nobles [as having the tutcla of a ‘ part’] may 
begin a revolt, though private persons ran never assert the jus gladii 
against a tyrant The treatise De jure img (qu 6, pp 2(1 sqq and 74, 
qu 7, p 92) arrives at similar results Danacus (ill, c 6, p 223) requires 
the consent of every province to any change of the constitution, and 
he adds that, when a province is not asked for its consent, ‘some hold 
that It can choose for itself its own form of polity’ — but this, he adds, is 
dangerous 

83 Cf for what follovs’s, the first eight chapters of Althusius' Politica, and 
also c q, §§1-7, C 18, §§90-1, c 38, §§76 and 1 10-14, ^ S*!' 5^4 

the connected account of the argument of these passages in the author’s 
work on Althusius, pp 21 sqq Reference may also lx: made to his Dicaeo- 
logta, I, cc 7-8, 25-33, 78-81 

84 Cf vol III of the author’s Genossenschqftsrecht, pp 544-5 

86 Althusius mentions (Eo/it c 4, §25) — but without asi ribing any great 
sigmficance to it — the special category of the corpus (which is a broader 
association of a number of collegia), as assumed in Bodin and othr r writers 
Like Bodm and others, he counts as ‘colleges’ not only ( i) guilds and trade- 
corporations and (2) corporate Estates and ecclesiastical societies, but also 
(3) collegiate courts of justice, administrative Boards and ccclcsiastK dl 
Boards (c 4, §30), and (4) assembhes of representauve-s (c. 5, §^54 and 
6osqq ), provincial diets (c 8, §§49 and 56sqq ), and general diets (c 18, 
§62 and c 33) 

36 In the first edition of the Politico, the category of ‘ political association ’ 
IS lackmg. In that edition Althusius begins his classification of associations 
by distinguishing the consocialw parlKulans from the consociatio universalis (i e 
the State] ; he then subdivides the consociatio particulans mto the consociatio 
naturalis necessana (i.e. the Family) and the comoctaho nvtlis spontanea, and 
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finally he subdivides the ‘voluntary civil association’ into the eonsociatio 
prtmta in colkgio and the consoaatto piiblica in umverstlale 

87. On the political theory of Althusius see, in the previous section, nn 36, 

52. 57. 65. 67, 70-3, 75, 77, 82-5, 87, 96, 106, 108-9 

88. Sec supra [vol iv of the Genossmschaftsrecht, not here translated], 
pp 178 sqq. 

Thf idea of 80 This is the line followed by Casmannus (c 66), who contrasts this 
of the composiia respublica with caitates corfoederatae It is most marlied in Hocnonius, 

Rcspublica who places the kingdom composed of a number of cities — under the name 
Composita of respublua composita (d 12) — ^half-way between the city-state, which he 
terns 3 l respiiblua simplex (d 11), and the ‘confederation’ proper He vests 
the several parts of tins ‘composite State’ with a large measure of autonomy, 
mcluding even the right of secession (d 9, §§44-54) > but he regards collegia 
et sodalitaies as merely useful divisions of the subjects of the State (d 2, 

§§52-7) 

Carman 40 See, for example, Matthias {CoU polil d rv-v and Syst polit pp 20- 

Ugal writers 194) Societas, which is the primary conception, is either ‘natural’ or ‘civil 
who largely and voluntary’, ‘natural society’ includes the three ‘domestic societies’ 
follow the [husband and wife, father and child, master and servant] ‘ civil and volun- 

ftderal tary society’ shows itself first in its ‘particular’ form — m the vicus, pagus, 

scheme oj oppidum, collegium, corpus, universiias and civitas — and then in its ‘umversal’ 
Althusius form, the respublica 

Gneinzius treats successively of the Family (ex ii-vii), the provincial 
community (ex viii), collegia (ex ix), and the emtas (ex x) he declares 
‘Fclloivships’ to be useful (ex nc, qu 2), but regards them as permissible 
only ex auctontate supertoris (ibid qu 5) 

Koenig begms his tlu'ory of the State by enumcratmg Families, collegia, 
corpora and umversitates among the constituent elements of the Respublica , and 
he then sketches the process of development towards mcreasinglv broader 
and higher forms of society (Acies disp 1, §§123-9, Theatrum polit i, c i, 
§§37&-9i) 

Werdenhagen starts his classification of societas humana (ii, c 13) from the 
distinction between ‘particular’ and ‘universal’ society ‘Particular’ 
society hcdi\idesmtothe‘simple’society ofthcfamilycommemity (cc 14-17), 
and ‘composite society’, which may either an extended family -group 
(c 18) or a ‘Fellowship’ (e 19) Under the head of ‘umversal society’, 
which IS also termed wiwersilas, he counts the incus, pagus and cimlas , but he 
thinks It a misuse of language that institutions of higher education should be 
designated by this term (c zo) He expressly insists that the ‘prmcipal 
cause’ of every collegium is the agreement of its members, the ‘grant of a 
superior’ being the ‘less prmcipal’ (though still an indispensable) cause 
(f 19. §5) 

Berckringcr (1, e 17), m dealing with ‘the conjunction of persons and 
things m the family, college, corpus and unioersitas', begins with the Family 
(§2) , he then deals successively with the ‘college’, which is produced by the 
consensus coiimtium et magistratus (§§3-8), the corpus (§9), and the imiversitas 
(§§io-ii) — mcludmg both the umuersitas personarum (§§12-17) the uni- 
versitas rerum (1 c the territory, §§ 18-21)) , finally, he treats of the umon of 
both of these species of unioersitas m the Respublica, which, he bolds, may be 
either ‘simple’ or ‘compound’ (§§22-8) 

Kirchner, m treating of sodalitia, coUegia and corpora {disp. xiv), regards 
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all corporate bodies as having autonomv and judicial aulhonty over their 
own members, with a certain power of coercion and punishment In ^i, 
litt d, he speaks of a ‘ concession by the supreme power ’ as necessary , but 
m litt e he states that corporations are advantagraus to the Slate, and only 
a tyrant will ever suppress them entirely — though secret and nocturnal 
meetings are never to be tolerated (§3) 

41 Cf especially Keckermann (i, c 15, pp spcciali ciira sub- 

ditorum cMeciim considcratorum He distinguishes subditorum commmw ex naUura 
(1 e the Family] from subditorum comtmotio magts ex instituto civdt, though lu 
admits that commumty of the latter sort is also based partly on natural law 
Ckunmumty by civil institution mav be either (i) ‘more partirular’, eg 
collegium, coetus, conventus, synai;oge and sodalitas. or (2) ‘more umvcrsal’, as 
m any sort of collectio plunum dtrrrsi status hominum in imum corpus et locum in 
quosimul habitant The latter species — the ten ilorial corporation orunii’err/lat — 
may be either ‘major’ or ‘minor’ I he ‘minor’ son is the local commiiniti, 
which appears as a universitas nistica in virir vcl pagif, and as a miii'criilas oppi- 
dana vel urbana in the various sorts of towns The ‘major’ sort of ti rritoiial 
corporation is an area composed of a number of rural and urban communi- 
ties, and such an area may be either angiistior (e g tiu ‘district, prcfi ituit , 
barony, county’) or lattor (eg the ‘provinei. duchs, kingdom’) 

In spite of thi structure winch he thus builds, Kecki rmann rcji cts tin 
principle of libcrt> of assoi lations, as lieing incompatible with the mon- 
archical prinriph Where ‘colleges have lilKrty of meeting’, as the nobles 
have in Poland, it is a sure sign ol the presence of arisUnracy or demot racy 
The monarch cannot allow any association which h.cs not received lies 
consent, and he must punish secret unions severely, nor will he ever ]ji rmit 
his subjects to erect a corporation cut ipse nun prcusit sua aurtvntate per personam 
aliquam a se delegatam He w ill also reserve the appointment, or at any rati 
the confirmation, ol the offieers of ‘colleges’, since the ‘eotistitutiori and 
authority of the whole college’ resides in these ollicers, and tlurcfore the 
person appointing or confirming them ‘ has also conliol eivcr the t (institution 
and autliority of the whole colle-gc’ Isven in republics, he argues, this [right 
of appointing or confirming thcolTiccrsof’eolleges’J is advisable (pp 2f)i-2) 
He treats the local commumty in the same way as the ‘eollege’, vesting the 
sovereign veutli the ordering of its constitution, the appointine nl of Us ollii ers, 
and a perpetual tutelary supi rvision (pp 265 sejq ) 

bclionborncr adopts a similar view He treats of tin Family (1, c 10), 
collegia et corpora (c ii), univn sitates (c 12) and the cimtas (c 13), but like 
Keckermann he allows the erection of corporations only ‘by the authority 
of the sovereign’, and he gives the same advice to the sovereign, word for 
word, in regard to [the appointment or confirmation of] olTirers The same 
hne IS taken in tlie treatise De statu politico seu ctvilt libri sex, i, disc 3 (>-42 

42 Kc( kermann (loc cit ) adopts as his basis the conception of comrmmio 
Matthias (loc cit ) uses the idea of the commimicatio\produrcd by societas 
Schonborner adopts Althusius’ theory of consociatio and the communuatio 
rerum, operanan, juris et benevolentiae which it prexluces (i, c 11), but ht re- 
gards tins consociatio and communicatio as creating a corpus mysticum which is 
like the natural body — instar unius homtms est, ejusgue personam repraesentat — 
and he avails himself of this pomt of view to reproduce in extenso the whole of 
the Roman-law theory of corporauons (1, c 13) 

Bercknnger takes the same Ime as Schonborner He uses the idea of a 
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‘union of minds, services, persons, things and laws’ (i, c 17, §7) , the fiction 
of the single personahty, combmed with the idea of the material identity of 
the umversttas with its individual members (§ 10} , the traditional theory of 
the negotia jundtca and the debcts of corporations (§§12-17), and the 
customary distinction of the various species of pubhc and common property 
(c 16, §§15-33) 

Grotius on 48 Afterwards, m his theory of contracts (ii, c 12), he treats of socieUu 
associations negotiatona (§24) and socutas navalis (§25), and devotes a whole chapter to 
foedera (c 15) 

44. Cf 1, r I, §3 a ‘society without mequahty’ exists as between fratres, 
ewes, amici, faederalt an ‘unequal society’ as between pater et liben, dommts 
et serm, rex et subditi, Dots et tiomnes In the same way there are also two sorts 
ofjustum — aequatonum and rectonum 

4S n, c 6, §§4-8, ni, c 20, §5 cf the passages in tm 97 and 132 to § 14 

40. Ct supra, nn 57 and 66 to § 14 

47 Cf supra, n 51 to §14 and pp 5i-2sqq , with nn 97, 98, 99 
Grotms on 48 Cf the decisive statement in n, c 5. §17, quoted m n 74 to §14 

the majority- Grotius proceeds to discuss m detail a number of questions — the possibility 
principle of an equahty of votes, in which case no decision can be attamed [m matters 
of policy], but m criminal proceedings acquittal must follow (§19), the 
methods prescribed by Natural Law for arriving at a decision when there 
are more than two sententiae (§19), the rule of Natural Law by which jits 
absentium accrescit interim praesentibus, while positive law often requires the 
presence of two-thirds (§20) , the ‘natural order’ among the soett, according 
to the ages of the members (§21), and the counting of a majority by the 
shares [belonging to the members] where a res (e g an inheritance or an 
estate) is the basis of the socutas 

Grotms on 40 ni, r 2, § i It is true that the members arc responsible for the sum 

corporate mvolved m proportion to their shares, but tliey are responsible non qua 
liability for singuli, sed qua pars umversorum As against this rule of Natural Law, the jus 

debt gentium vnluntarium may introduce, and appears to have actually mtroduced, 

the rule that pro eo, quod debet praestare atnlts aliqua socirtas out ejus caput, ' there 
IS a lien and obhgation ’ (sometimes primary and sometimes secondary) ‘ on 
all the goods, corporeal and incorporeal, of the persons who are mcluded in 
such a soacty or are subject to its head’ (ibid §2) There is a need for 

such a rule, since it is difficult to get at the mperantes, nor does it contradict 

Natural Law to such an extent as to be inadmissible 
Grotms on 50 Cf ii, c 21, §§2-7. A commumty is responsible, properly speaking, 

the deluts only for its own delicts, and thus it cannot be responsible for a factum 

of corjmrate smgulorum, except as the result of its ovmpatientia or receptus (1 c harbouring 

bodies the person or persons concerned) Conversely, singuli are responsible for 

the offences of the umversttas, and subditi for the dehets of the summa potestas, 
only in cases where they have meurred a joint rcsponsibihty by giving assent 
thereto or by executmg an unlawful command The results [of a corpor- 
ate delict] descend, it is true, from imwersi to singuli, because ubi unwersi, 
tbi et singuli umversi non passunt msi ex singulis qiabusque conslare, nam singuli 
qmque congrrgati, vel m summam reputati, facumt imiversos But the innocent 
mmority must be treated gently m the matter of punishment, because, m 
spite of what has just been said, distiactae sunt poenae singulorum et universitatis 
There is a disunction, for instance, between the death-penalty, as appbed to 
individuals, and mors ciuitatis, cum corpus civile dissohntur similarly the enslave- 
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ment of individuals differs from the semtus civtlis of the imiversitas or its trans- 
formauon into a mere province Smularlv, again, the confiscation of cor- 
porate property is somctlimg different from the confiscation of private 
property It is thus unjust that innocent individuals should lose their pro- 
jicrty through the delict of a untvernUu (cf also ^ 1 1, 17, 18) On the other 
hand, a ‘consequential loss’ may affect innocent individuals, just as children 
suffer from a confiscation of property pronounced against their parent, so 
mdividuals suffer from the pumslunents inflicted on corporations — sed ea in 
re, quae ad tpsos non pertinet nisi per umversilatem 

5 1 See the precedmg note,andalsonn 67,70, 8g, qo, 1 2 1 and 1 2 7 to ^ 1 4 

52. In treating of the question raised in II, e 21, §8— whether ‘a penalty Grotius tends 
can be exacted m every case for the delict of a universttas' — Grotius argues that to resolve 
an affirmative answer appears to be inevitable, because quamdtu miversitas corporations 
durat, idem corpus est The true answer, howevi r, is in tlie negative A dis- into 
tinction has to be drawm between attributes which art predicated de tmi- mdtmduals 
versitate pnmo ac per se, e g the possession of an aeranum or of leges, and those 
which only belong to it de denvatione a smgidts, c g the attributes of leammg, 
courage, or merit, for such attributes primarily appertam to individuab, 
ut animum habentibus, quern universttas per se non habet In the latter case, there- 
fore, the ment disappears extinctis tilts per quos ad umversitatem mentim de- 
ducebatur, and what is true of merit is also true of [the opposite of merit, 1 e ] 
a dcliet which involves a penalty The position is dilfercnl, however, in 
regard to divme punishment, whuh often comes upon a later generation 

53 Hobbes’ theory of associations, which is onlv indicated in the treatise 
De etve, is developed in the Levtaihan, where the whole of e 22 is devoti-d to it 

54 Cf Leviathan, c 22 and De cu>e, cc 12-13 Hobbes comparts cor^ra Hobbei on 
legtttma to the muscles of the human body, and tUegitima to its worms corporatwni 
[Hobbes remarks that in any event ‘ the great number of corporations ’ is 

‘like worms in the entrails of a natural man’ ] 

65 Hobbes, in c 22 of the Levtathan, also applies this idea to parliaments, Hobbes on 
which he regards as ‘regular subordinate systems’, wnth a personality ol Parliament 
their own, which have been instituted for a limited time 1 hey can only 
discuss proposals put before them by the Ruler, and they have no aulhonty 
other than given by the terms of their summons, othcrwisi tlicri would be 
two powers in the State 

56. This IS the argument of tlie Leviathan, c 22, but it already appicars in 
the De cive, c 5, § i o In such a case [1 c the case of a claim by a suborduiatc 
system against its members] the members may also occasionally proti-st 
with success against majonty-dccisions, but this is inadmissible m a sove- 
reign assembly, where such a protest would bring in question the suprema 
potestas itself, and where, apart from that, qateqtad fit a summa potestate auetoribus 
fit civtbus singulis et omnibus 

57 In provmccs and colomes he thinks a monarchical constitution pre- Hobbes on 
ferable, as even democracies generally recognise Trading compames, on colonies and 
the other hand, are best managed by a coetus, with a right of voting for all companies 
who contribute money Leviathan, c 22 

68. He states a different pomt of view m the De etve, c 7, § 14. Dealing Hobbes on 
with the question whether the ‘person’ of the State can itself commit sm, sms and 
he concludes that m a monarchy the Ruler himself comimts a sin if he offends delicts of 
ag^ainst Natural Law, qma m ipso voluntas ctvdts eadem est cum natwrali , whereas groups 
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Hobbes on 
Ike debts 
of groups 


The Empire 
a mere name 


The idea of 
a societas 
gentium 


m a democracy or aristocracy the sm is not that of the persona ctmlts, but of 
ewes Ml quorum sujhagtts decretum est—peccatum entm sequitur voluntatem naturalem 
et expressam, non politicam, quae est arUfciosa 

No question of a delutum [i e a legal offence, as distmct from sm or peccaium] 
can ever arise m this connection [i e m regard to the State], as it does in 
regard to Systemata suhordinata The pomt is simply that peccatum, i e sm as 
distmct from delict, cannot be attributed to a persona cimlis [as such, and 
apart from the ‘natural will’ of its bearer] 

60. Hobbes would regulate responsibihty for debts m Systemata mer- 
catorum m a somewhat different way In such ‘systems’ there should be an 
obligation ‘of each member severally to pay the whole of the debt’ to a third 
party, because that party knows nothing of an ‘ artificial person’, sed personas 
naturales eorum omnes obltgan stbt supponit On the other hand a creditor who 
IS also a ‘member of the System’ — bemg, m that capacity, a debtor himself 
[and so unable to take action against mdividuals which would also be action 
against himself] — can only take action against the system and its common 
funds [In this latter case, therefore, the general rule enunciated in the text, 
that the system alone is liable, applies also to systemata mercatorum] If the 
State, by virtue of its supreme power, demands money from such a system, 
the members must furnish the sum demanded by making proportionate 
contributions [i e contributions proportionate to their shares] 

60 Cf eg Bitrmann’s Diir de jure pnneipatus, i, p 6, § lo, Michael, i, 
P- i88, §§9sqq , Gluten, ii, p lo, §3 and pp 35sqq , §§9-15, Engelbrecht, 
ir, p 187, §1 gysqq , Smolt Schutz, i, ex i, th i6-i() A different view 
appears mWurmscr, Exerc m, qu 2 and 22 (the Empire is now only a name) 
cf also Limnaeus, vu, c i, no 32 (Roman Empire and German monarchy 
have gradually merged to such an extent quod nemo, ntst Me qut dtvum choros 
regit, dissolvere potens est) 

Suarez (ui, c 7, nos 1-13 and c 8) expressly demes the emperor’s tm- 
penum mundi even the Pope, according to m, c 6, has no such vnperium, 
because, apart from the States of the Church, he has no ‘direct temporal 
power’ Cf also Vasquez, cc 8, 20, 21 

61 Connanus (i, c 5, nos i and 4, and c 6, nos 2-3) holds that jus 
gentium is the product of a societas hwnana, m which the onginal umty of 
mankmd has contmued to be preserved even after its division mto ‘civil 
societies’, and m which a rehc of the old commumty of aU men thus persists 
For similar expressions cf Omphalus, i, c 38 and Wmkler, i, c 9 

GregonusThoI (i,c 3, §§ 1 1 sqq ) regards rommune^uigoiltioR as the survival 
of a cimtas mundana, with God for its king and all men for its citizens, which 
m all other respects has split mto coetus et emtates particulates 

Gryphiander, m §§i2sqq of im De ctvUt socutate (prmted in Animaeus, i, 
no G), speaks of a universalis societas humana, cujus mnculum est jus naturale 
Cf Johannes a Felde, 1, c i, §5 

Suarez (m,c 2, no 5,c 4, no 7,c ig, no g) argues that m secular matters 
aliqua imtas still survives from the [original] unity of mankmd, so that men 
contmue to constitute a societas et communicatio, and although unaquaeque 
cimtas perfecta, respubhea, ant regnum, sit m se communttas perfecta et suis membrts 
constans, mhilomtnus quaelibet illarum est etiam membrum aliquo modo hujus imiversi 
this IS the basis of mtemational law 

Grotius speaks of [States as] membra umus corporis (n, c 8, §26, c 15, 
§§5 and 12), of a roinrtiu AioRona (ibid c 20, cf c ai, §3) , and of jus gentium 
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as secunng property even to children and lunatics, personam dlorum tntenm 
quasi sustmente genere humano (ibid c 3, §6) 

62. Albencus Gcntilis (m his Dejure belli of 1588, pp 11-13) refers the Ideas of a 
obligation of ]us gentium to the fact that, although all peoples have never world 
assembled [to enact it], quod successive omnibus placere visum est, id totius orbis Common- 
decretum/msse existimatur He adds tmmo, ut rectio civitatis et legislatio est penes wealth 
cimtatis majorem partem, ita orbis rectio est penes congregationem majons partis 

In the same way Victoria speaks of a human commonwealth, including 
all States as its members, m which majonty-decisions are valid (Rel in, 
nos 12 and 15) 

The Vind c Tyr makes the umty of kumana societas the source of a right 
and duty of neighbounng States to mtervene for the protection of oppressed 
subjects against a tyrant (qu iv, pp 348-58)— just as (ibid pp 329-48) it 
makes the conception of a single Church the justification of mtervention 
against religious oppression 

Boxhom (1, c 2, ^3-8) regards juj gentium as the outcome of the universalis 
Respubltca omnium homtnum 

68 The idea [of a natural community connecting States] is absent in JVo tnter- 
Bodm and his school IntheviewofHobbes, as we should expect, the natural nationalism 
condition of States, like the primitive state of nature among mdividuals, is tn Hobbes 
a condition of bellum omnium contra omnes, and a real mtemational law is 
therefore absolutely impossible 

64 Suarez (loc cit ) lays emphasis on the idea that it is only particular Suarez on 
nations which are States with legislative power There cannot, therefore, intematioual 
be any leges cimles imiversales, common adhesion to mtemational law con- society 
stitutes only a societas quasi politica et moralis, and it is only ‘in a sense’ {ahquo 

modo) that States are members of a larger whole Gonnanus also (loc cit ) 
terms the umversal society only quasi omnium urbs et civitas, and mtemational 
law only quasi jus civile 

65 Cf Bodm(n, c 6, no 224 and c 7) , Althusius (/’o/if r 17, §§25-53), Ptdtral 
Casmannus (c 66), Hoenomus (dd 12 and 13), Grotius {Apologetuus, Pans, ideas 
1622, c i). See also Brie, Der Bundesstaal, t, pp i4sqq and G J Ebers’ 
recent work on Die Lehre vom Staatenbunde, Breslau, tgio, pp losqq 

66 See above [vol iv of the Genossensdiqftsreeht, not here translated], 
p 27400 74 See also Werdenhagen (ra, c 25, §16), on a federation as a 
corpus foederatoTum, but not a respubltca, Althusius (c 33, §§122-36), on 
cormtia soctorum confoederatorum, and Amisacus (De rep ii, c 4, s 2, §§22sqq ), 
on confoederatioms arettores which have the appearance of a Respubltca 

67 Ini, c 3, §7 Grobiis deals both with ‘unions ’(which he knows only in Grottus on 
theform of personal unions), and with ‘confederations’ {Staalenbwuk) In it, unions and 
cc 15-16, on the other hand, he deals only withy^dkra or treaties, which he foedcra 
divides into ‘equal’ and ‘unequal’, and he remarks in an earlier passage 

(t>t 3,§2i)that even an ‘ unequal treaty ’ docs not extinguish sovereignty. 

Grotius was the first thinker to draw thi contrast between unions and federa- 
tions cf juraschek. Personal and Real Union, p 2, and Ebers, op cit 
PP >7«iq 

68 See Victoria, /&/ i, qu 5, no 8 and ill, Vasquez, Conlroe 8,20,21, Catholic 
27, Soto, rv, qu 4, a 1-2, x, qu 3, a i, Molina, ii,d 21, Lessius, ii, c 5 tluory of 
and m-rv, Suarez, i, c 7, no 5, c 8, no 9, in, c 3, no 8, cc 6-8, Contzen, the Church 
II, c 16 and VI, Claudius de Camm, i, cc 13 and 15, Menochius, Htero- as superior 
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politaa, 1, c. i and n, cc. i sqq. Among the Monarchomachi, see Boucher, 
I, cc 5-8 and 18, and n, Rossaeus, cc. 3-1 1 , Manana, i, cc 8 and 10. 

See also Pighius (ti54a), Hterarehtae eccUnasttcae assertto, Cologne, 1551 
(first printed 1538), Sandcrus, De mstbth monorchia Ecclatae, libn VIII, 
Louvain, 1571 , Schulting, Hterarckuu anacnsts, Cologne, 1604 
Theory of 69 See ^llartrune, De membru eeeUsuu rnihtaniis, m, 6, De Summo Pontfice 

Its potestas Itb V, and De potestaU svmmt Ponh/icts in rebus ten^alibus adv Barclatum, 

mdirecta Rome, 1610, Molina, n, d 29, Suarez, ni, c 6, Barbosa on c 6, x, i, 33 [of 

the canon law] , Gonzalez Teller on c 6, x, i, 6, no 34 and c 6, x, i, 33, 
nos 14-19 A sumlar view IS already to be found m Soto, rv, qu i, a i 
Of course the theory which asenbed to the Pope a direct power over em- 
peror and kings did not disappear: cf eg Restaunis Caldus m Tract 
Ulnusgue Juris, xvi, no. 30, qu 50, Marta, Tract de jurisdictions, Mainz, 1609 
(esp I, cc 5, 8, 17-26 and iv); Laymann on c 34, x, i, 6 and c 6, x, i, 33 
Theory of 70 Cf GregonusThol vn,c 2, Tulden, Dersgimine ciwh, i,cc 17-18, P 
its parity de Marca, De concotdia sacerdotu et imperil seu de libertatibus ecclesiae Gallicaruu 

with the libn VIII, ed. J H Boehmer, Leipzig and Frankfort, 1 708 (books i-rv first 

State pnnted at Pans in 1641, and the whole work in Baluzc’s edition of 1603), 

esp. u, c I , where it is argued that while there arc potestates distinctae, there 
IS a socutas between the two * See also supra [vol in of the Genossenschaflr- 
recht], pp. Slgsqq 

71 See supra, vol m, pp 799399 

The Lutheran 72 A complete formulation ofthis expression is to be found in B Carpzov, 
theory Junsprudentia ecclesiastica seu consistonalis In i, tit i, def 2, he descnba the 

‘double person’ of the terntonal prince, who exercises ‘double power, ec- 
clcsiasucal as well as pohtical’ in 1, tit i, deff 1 1-12, he treats of the con- 
sistones as his organs mi,ut 3, def 27, he explains the ordered co-operation 
of the 'whole church’ in the three States see also Dens. 1 13 But a full 
elaboration of the theory of the episcopal system may already be found m 
M Stepham, De junsdictione, in, p 1, cc i and 15 In addition see Om- 
phalus, I, c 3 (there is a ‘double polity’, but the ecclesiastical commission 
of the terntonal prmcc comes from God), E Cothmann on Cod t, 2, 
qu. rv and Cod i,s, Amisaeus, De jure maj a, c 6, De subjections et exemptions 
clencorum, etc (published at Strassbuig m 1635, but wntten in 1612), 
B Meiszner, De legtbus, iv, s 2, Wumiser, Exerc v, qu 1-24, Gluten, m 
Biermann, n, pp i8sqq, §§5-8, Lampadius, p 1, §§16-29, Schutz, n, 
exerc. 14, pp 911-1000, Kmpschildt, n, c. 3 and v, c 8 
Zepper and 78 . This view is worked out completely meg Zepper, De politia Ecclesi- 
others on the astica, Herbom, 1595 He treats m Book i of the subject-matter of ecclesi- 

Cabnmst asUcal administration , m Book ii of ecclesiastical office , in Book m of church 
polity government Church government is conducted by consenius m the four stages 

(cc 1-7) of ‘presbytenes’, conventus classici [or ‘classes’], provmcial synods 
and general synods (subject to the general prmciple that quae in infenoribus 
corwentibus aut gradibus decidi possunt, ad sitfrenores deoolvt non debent), and also 
by visitationes (cc 8-1 1) But the secular authonty has a power of co- 
operation, smee magistratus and immstenum arc two mstituUons of one and 
the same community, ordamed for the Church by God (c 12) Compare 
also the doctnne of ffie Vind c. Tyr. (qu. n, pp. 74sqq ) on the jomt contract 
• Cf , for this theory of ‘alliance’, the work of Warburton, Bishop of Gloucester, 
on The Alliance between Church and State, published m 1736 It was a vrork which had 
some vogue m England during the eighteenth centu^. 
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of people and king with God, the treatise Dejure mag (qu 10) , Hotoman, 

FToncogalha (c. aa), and especially Althusius (c 8, §§6-39, c 9, §§3isqq 
and c. a8) O’ also David Blondel, Dejwrt pUbts in regimme ecclesuuhco. Pans, 

1648, on the inalienable nghts of the congregation, which are never trans- 
ferred to the government 

None of this apphes, of course, to the body of opimon which is based on 
the teaching of Zwingh. Zwingli rejected entirely the conception of a 
‘spintual State’ and a ‘spmtual authonty’, and asenbed all power of ec- 
clesiastical government, as being ‘external’ in its nature, to the Christian 
State see his Works, i, pp igy and 346 

74 Cf Stephen ofWmchester, Oratto de vera oboedtentia (1536), m Goldast The territonm 
[Monarchta Sancti Ronuoa Irnpeni], i, pp 716-33, where it is contended that theory 
Reges, Pnnetpes et Magistratus Cknstiam unusquisque store Ecelestae supremum m 
terns caput sunt, et religumem cum prvms procurare debent Gf also Johannes 
Beckmsav, De supremo et absoluto I^gts Iiripeno Itber unus, with a dedicauon to 
Henry VIII, m Goldast, i, pp. 733-55, Waremund de Erenbergk, De regnt 
substdtis (cc 1-2, pp 12-43), '''60 argues for a jus majestatis, suprermtatts, 
supenontalis absoluiae potestatts etiam tn eedestasitets) , Alexander Irvine 
(Scotus), De jure regnt dtascepsts, Leyden, 1627, Keckermann, Poltt i, c 32, 
who bolds that prtneeps habet jus majestatts ecclesiasticum, tdeoque potestatem 
ordmandt ea quae ad cultum Dei et tieram reltgumem tuendam pertinent, p 516, 

Fndenrcich, Po/d c i2, Hoenomus, Po/d i, §43, v, §§3-55, Kirchncr, Dop 
VI, Graszwinkel, De jure maj c 5 

Sec also Carolus Molinaeus, Conun. ad Codteem, on Constit Frtd Imp 
' Cassa et tmta’ , rpp 29-30, and Besold, Dur demaj sect 2 

75 . See above (vol iv of the Genossenschqftsrecht, not here translated], 
p. 82, n 65,andcf Besold, Dur demaj sect a,Dtss dejure coll c a, §§5-6, 

Diss dejure et dunstone rerum, c 5 

76 See, on the one side, Hobbes, nw, c ij and Leviathan, c 39, and Untformtiy cn 
on the other, Milton, Prose Works, n, pp 520sqq toleration 

Biennann (Dur dejurepnne i,no 16, §§21 sqq ) also combmes the demand 
for freedom of conscience (§§26-8) with a general pomt of view which is 
‘ territorial ’. 

77 . Fourth edition, the Hague, 1661 first prmted at Pans, 1648 

78 In this justification of the majonty-pnnaple (c 4, §6) Grotius, it is Grotius’ 
curious to notice, deserts the mdmduahstic pomt of view on which he De Impcrio 
strictly insists, m this very connection, m all the rest of his writings (cf 
supra, n 48). 

70 See c. 4, §§9-13 The regimen eonrhftiftwon ex conieruu, which issues m 
e g the institution of the Sabbath and the appomtment of deacons, belongs 
to the Church by Natural Law, data enm umuersttate, hoc ipsum jus ex natura 
miversitatis continuo seqiatur Positive law may depnve the Church of particular 
nghts, but It may alM confer upon it an tmperium summrnn or mfenus. 

80 Positive law may confer upon pastors an impertum tnferius But m that 
case such ur^rertum is not the expression of the sacra Jimctio they exercise — a 
fimction which is subject to the State only m the ordinary way It is the 
outcome, and the expression, of political authority, and therefore pastors, 
in so far as they exercise such an tn^ertum, supremarum potestatum vtcani et 
delegati sunt. Cf c 2 and c 4, §§7-8, 11-12 and 14 

81 . Cf c I Grotius proceeds to deal m detail with the action of sove- 
reignty upon the different areas of ecclesiastical life, mamtaimng throughout 
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Grohus on the principle that the indestructible rights of the sovereign continue still to 

the rights exist, by virtue of Natural Law, even where certain rights are delegated, by 

of the virtue of positive law, to other ecclesiastical or secular ‘Subjects’ It 

Sovereign depends on the wiU of the sovereign whether he admits co-opcration of the 

over the clergy (c 6) or the participation of synods (c 7, §§1-8) m the exercise of 

Church ecclesiastical authority, which includes the power of deciding on doctrine 

(c 5). He can appomt the members of synods, or he can allow them to be 
elected with a reservation m favour of his own jus imptni in electionem , he has 
the power of summomng, adjourning and proroguing synods, and he 
possesses the right of confirming, changing or altering all the acts of synods 
(c 7 , §§9-17) EcclesiasUcal legislation belongs to him, includmg the allow- 
ance and disallowance of confessions, and the ordering of all things which 
concern ‘the public exercise of true religion’, the Church has no right of 
legislation at aU in virtue of the law of God, and so far as it possesses such a 
right in virtue of positive law, it possesses it, at the most, only cumidaiwe et 
dependenter (c 8) The sovereign alone has ecclesiastica junsdictio, all junsdietio 
of the clergy, so far as it is not really simple suasio et directio, is based on dele- 
gation by the State, and is subject to appellatio ab abusu (c 9) The sovereign 
has the confirmmg and dismissing of the holders of the necessary ecclesi- 
astical offices {presbylenum and duuonatus) , and while the original appomt- 
ment of such persons belongs ruUuraliler (though at the same time mutabihter) 
to the Church, the sovereign not only controb all appomtments, but may 
also make tliem himself (c. 10) He can also institute ecclesiastical offices 
which are not ‘necessary’ (the offices of bishop and elder, c 1 1) he retains 
supreme authority over all boards or corporations or persons m possession 
of ecclesiastical powers, smee any tnfenor potestas exercising a. jus circa sacra 
necessarily derives such right from him, moreover, the authority exercised 
by such inferior powers must be circumscribed, on grounds of expediency, 
wi thin the narrowest possible hmits (c 12) 

The only limit to jus irnpem area sacra admitted by Grotius, other than the 
impossibility of controlling actus mterm, is the^ui divtnum , but even commands 
of the sovereign which are contrary to the word of God oblige the members 
of the State — not mdecd to obey, but at any rate to abstam from active 
opposiUon (c 3) 

Antonius de S2. Views similar to those of Grotius are to be found in Marcus Antomus 
Dotmnis de Dominis, an archbishop of Spalato who went over to the Cliurch of 
England ( 1 560-1624) see his De republua ecclesiastica libri X (of which Part i 
appeared m London m 1618, Fart u m London m 1620, and Part m m 
Hanover in 1622}, more especially Book v, which assigns to the Church only 
a potestas spintualis, and no oera pratfectura et junsdietio, cf also Book vi, 
cc 3-7 

Connng on 88 For Conrmg’s views see the CoroUanes to his treatise De constitutione 
Church and episcoponm Gemumiae (Excrc. vn m Exerc. de rep Germ. Jnp ), of May 26, 1647 
State According to the Third Corollary, Ecclesia in hisce terns vere non est altgua 

respublica, sed naturam potius habet coUegii in republica constituii According to 
the Fourth, however, the ‘authority and assent’ of the Respublica are not 
needed omni ex parte for an ‘ecclesiastical society’, as they are for the institu- 
tion of other ‘colleges’, and according to the Fifth, the ‘umversal church’, 
m virtue of natural law and the law of God, is ‘one body’ m exactly the 
same sense as the whole of mankind or umversitas omnium bonorum homiman 
84 Poliiia ecclesiastica (Amsterdam, ififigsqq.), vob. i-^v. 
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86 Ibid. Part I, Bk. I, tract. I, c. I As distinct from the ‘ mystic and m- The collegial 
visible Church’, the ‘external Church’ is a ‘visible collection’, whose ‘im- theoty of 
mediate foundation ’ is consensus mutuus el arbtirium exserte declaratum eorum qia Voetius 
coiunt in ecclestam, though ‘divine imtituUon’ is its ‘ultimate foundation’ 

(§4) The erection of the nunistry also depends on consent 

86. Ibid §8 With strict logic, he rejects the theory of canon law in regard 
to the distmction of ecclesia simplex and ecclesta collegiata all churches are 
‘collegiate’, and none of them has any advantage over any other (ibid i, 

I, tr I, c. 6) He also pronounces against all separate ecclesiastical fellow- 
ships and fratermties (ii, rv, tr 4) 

87 I, I, tr 3 , cc 4-6. He describes tlie populus seu corpus ecclesiasticum as 
the ‘Subject’ or owner of ecclesiastical authority — ^not the ‘people alone’, 
nor the cleigy alone, but the whole oi^anised ecclesiastical people mcluding 

88 In I, I, tr 1 , c 1 , §8 Voetius distinguishes four possibihties (i) iden- Four possible 
tity of the pohtical with the ecclesiastical corpus, as in Israel, England, Swit- relations of 
zerland and Geneva, (3) the recogmtion of the true religion as the only Church and 
pubhc religion, with toleration of different creeds and confessions, as in tlie Stale 
Netherlands, (3) a heterodox political community, with toleration of the 

true Church, as in France, (4) a pohtical community hostile to the true 
Church, as m most countnes 

89 I, I, tr 3 , rc 4-5 

90 I, I, tr 3 , cc 3 , 5, 7-15, II, III, tr 1, cc 3-5 He speaks accordingly 
of a separate poltlui ecclesiasitca, distincta a politia politua et oeconormca, i, i, tr 3, 
t- 7 . §5 

91 I, rv, tr 3, c i, §§1-2 Property belongs to the ‘visible church’, 
because the ‘mystical church’ is not capable of holding property It does 
not belong to pnvati, nor again to collegia cwica or the aeranum publicum We 
may describe what belongs to the Church as bona Dei or patrimonium Chnsti, 
because Christ is the Head of the ‘mystical body’ of which all believers are 
members 

92 Cf. Ludiomaeus Columus, Papa Ultrajectmus, seu Mystenum inigiataiis 
reductum a clarissimo mro Gisberto Voetio, in opere Politicae ecclesiasticae, London, 

1668 This work seeks to prove that the theory of Voetius, if it shows more 
piety, also betrays more absurdity, than that of the papahsts Any theory 
which assumes two separate powers is unchristian * 

• The real author of this work was L du Moulm (iGo6-8o), who after studying 
medicme at Leyden and Cambridge was Professor of Ancient History at Oxford 
from 1648 to 1660, and afterwards lived at Westminster He also wrote a work, m 
English, on The Rights of Oiurches 
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§i6. THE GENERAL THEORY OF THE GROUP 
(VERBANDSTHEORIE) IN NATURAL LAW 

States as 1 See Spinoza, Tract pot c. 3, §§ 1 1-18; Pufendorf, Blem §§34-6, Dejme 

moral persons nat etgent.u,c 3, §23, Thomasna, /luW jur dai i, c 2, §§ioisqq., Gund- 
in a state of ling, Jrts rat and Z)ur c i, §54, Hertius, Comm, n, 3, pp 21 sqq , Becmann, 

nature Med c 2, J H Boehmer, P. gen c 2, §§3sqq , P spec, i, c 3, §22 n 6 (who 

speaks of ‘a state of nature or liberty’, involving a specus juns naturae, as 

ig free and equal ‘moral persons’) , Wolff, Instit §§ loSSsqq , 

Jus demeccius, Elem i, c. 1, n, c i, **> Danes, 

P spec §§790sqq , Nettdbladt, Sjist. nat §§i405sqq {quaeltbet gens, qua talrs 
eonstderata, est persona moralis m statu naturali omens, et plures gentes sunt pluses 
tshusmodi personae), Achenwall, n, §§210-88 {jus naturale exists among 
‘eternal societies’, 1 e among gsntes r^arded as ‘bee moral persons’), Justi, 
Pfatur und Wesen, ^222-3, Locke, n, c 12, §§ 145-6 [of the Second Treatise on 
Gooemmeni] 

2 See the author’s work on Althusms, pp 287sqq and 300 sqq 

8 On this pomt Spinoza {Tract theol -pol c 16 and Tract, pol c 2) 
agrees entirely with Hobbea 

4 This u the view not only of Hobbes (see supra, p 85 and no 63 to 
§15), but also of Spmoza {Tract theol -pol cc 16, 17, 20 and Tract pol 

cc 3.4.5) 

5 This IS the reason why the German wnters on natural law, though 
following Hobbes closely m other respects, from the time of IWendorf 
onwards, always attack his conception of the state of nature Gundlmg 
comes nearest to Hobbes’ conception {Jus nat. c. 3 and Exerc 4, pp 155 sqq.) , 
but he arrives at totally different results 

Thomasuis 6 At first Thomasius regarded all law as the ‘ will ’ of a ‘ ruler ’ — treating 
on the lex posituia as the command of men, and lex naturahs as that of God, cf. 

nature of Instit jus div 1, c i, §§28sqq and Annot ad Strauch diss i, pp 2sqq In his 

Law later days he continued to beheve m the imperative character of positive 

law, but instead of describing lex naturahs as a divme command with ‘ex- 
ternal obhgadon ’, he now defined it as merely a consilium producens intemam 
obligatumem, or a diciamen rationis,ot which God was theultimate author butnot 
the legislator cf Fund jur nat i, c. 5, §§28-81. [This later view mvolvcs him 
m some difficulties ] Making a general division of the nermae which limit the 
action of human will mto the ethical, the pohtical and the legal (ibid, 
cc 1-4), he proceeds to apply this tnple division not only to positive rules, 
but also to the rules of nature (c 5, §§58sqq .) ; but he fails to make any real 
distmction between ‘Natural Law’ proper and ‘natural ethics’ or ‘natural 
pohnes ’, because he cannot prove that Natural Law [regarded as a ‘ counsel ’ 
or ‘ dictate of reason’] possesses that attribute of being enforceable which he 
regards (c. 7) as essential [to law pnqier] . [We may compare with his change 
of front m regard to Natural Law a sunilar change m regard to customary 
law ] At first he r^arded customary law as only existing in consequence of 
the sanction of a sovereign {Inst jur dw i, c 2, § lOg) afterwards, be allowed 
that It possessed the character of law even if it had no such sanction (e g m 
the case of customary law inter gentes) , but he qualified this admission by 
addmg that such customary law was a law without obligatio, cf. Fund. 1, c 5, 
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§78, Addit. ad Hubert Praelect Inst i, a, noB. 7 and la, and Dtss de jure consuet 
et observasitta. 

7 . This fact of external obligation is expressly emphasised by Gundhng, 
c ij §§47-50 {obltgatto tniema et externa), Becker, §§3, 5, Mueldener, i, §i 
{exacttssmeobligans),J.H Boehmer, i, P c i , Achenwall, fVo/ §§g8sqq , 

1, §44- 

8 This IS the composite view which appears in Pufendorf, d De off bom Mitural Law 
et ctv I, c. a taken along with c 3, and J n «t g n, c 3 taken along with and human 

I, c 6 (God may be regarded as ‘ Sovereign’, and lex naturalts as His voluntas. Reason 
but apart from lex divtna posttiva there is also a lex divma per tpsam rerum 
naturam hormnibus promulgata). It was the original view of Thomasius (supra, 

n 6), It appears m Alberti, c. i , Cumberland, c 5, Becker, §§2-6, Muel- 
dener, Pos I, § I {jus naturae est decretum voluntatts dtmnae per rahonem promtd- 
gatum), H. de Cocceji, Prodromus, S de Goccc^i, De prune jwr. not. unto. 

Tract JUT. gent Parts i and n, Novum ^sterna, l, §§56-60 (‘a command of 
nature and its author, declared to mankmd by reason’) , Kestner, c i , 

J. H. Boehmer, P gen c. i (a ‘norm’ which proceeds from the ‘will’ of God, 
but ‘is written m the hearts of men’) , Schmier, i, c l, s i, §3, Hemeccius, 

I, c I, c 3 , Achenwall, Prol and i, §§7sqq (a true law of God, m the juristic 

9 This IS a view which appears m Horn, sanctitas dtmna, and not voluntas Natural Law 
divma, IS the source of natur^ law, and human reason (as a rehc of man’s ratunudised 
being originally m the image of God) is the means of knowing what it is (n, 

c, 2) The same view appears in Huber, he holds that there can be law even 
without a Supenor or force (i, i, c i, §§2-5), and he regards natural law as a 
command of reason implanted m man by nature, and by God as the author 
of nature (ibid c 2) A similar view is also to be found in Gundhng (c i , 

§§4-11), and m Leibniz, who derives natural law from the nature of God, 
and regards command and enforcement as unessential (Op iv,3,pp 270sqq , 

2758qq , 294sqq.) Cf also Wolff, Irutit §§39, 41, 67, and Montesqmeu, 

Espnt des Lots, 1, cc i-a (raison pTumtwe.,.les lots de la nature ddnvetitumqtiement 
de la eonstitutum de notre ttre) 

10. Cf eg Gundhng, c 1, §§47-50, S de Cocceji, l, §56 (idque metu 
poenae) , Achenwall, i, §^ (sub commiaatione poenae) 

11. When, as in Grotius (/Vofr^ no iiandi, c i,§ 10) and his precursors Natural Law 
(on whom see the author’s work on Althusius, p 74), itc assumpUon was secularised 
made that there would be a Natural Law even if G^ did not exist, or if He 

were unjust, tbe logical consequence of that assumption was the abudoning 
of any idea that it was derived from the wdl or the nature of God , and this 
IS what we find m Thomasius, Fund 1, c 6 [cf supra, n. 6] After Locke m 
England, and Rousseau and his successors m France, had contented them- 
selves with merely mvoking ‘ the order of nature ’, the connection of Natural 
Law with the idea of God tended also to disappear among German thinkers , 

It IS not present, e.g in Justi, Scheidemantcl, Schlozer, Hoffbauer or Fichte 
Kant dehnitely holds that the notion that God is the author of the moral law 
IS untenable, for God is Himself under that law, and He is obliged to act 
by Its rules (Works, vii, pp. 8sqq ). 

12 Cf Leibmz, Nooa methodus, §74, and mtroduction to the Cod jur 
gsnt. I, § 1 1 , J. H. Boehmer, P. gm c i, Schmier, Jm p«if wiic. i, c i,s 2, 

§§i-2, Achenwall, Proleg. §§^sqq , 1, §§34sqq , Fichte, Works, m, pp 
>45sqq 
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Rights tmder 18 In regard to intemabonal lavr, there was unammity on this point So 
Natural Law far as the public law of the State was concerned, all the theorists who re- 
cognised a right of resistance to any breach of Natural Law by the sovereign 
sought to justify their view by assuming a return to the state of nature, and 
therefore to the right of self-help belonging to that state Cf the author’s 
work on Althusius, pp 314-5, and esp WoUf, Polit §§433sqq , Jus nett vm, 
§§i04isqq, Instil. §§i079sqq , Danes, §§7iosqq , Achenwall, 1, §2, n, 
§§200sqq , Scheideinantel, m, pp. 364899 , and also Rousseau, m, c 10. 
J^atural Law 14 For this reason Natural Law was declared to be a ‘perfect law’ with 
as obligatory ‘coercive power’ cf Thomasius, Instit jur. div. i,c i, §§ 103399 , Gundling, 
I, c 1, §54, Achenwall, Prolog. §§98899 and 1, §§34899 , Wolff, Instit 
§§8osqq. [One exception was made], m regard to the relation of the sove- 
reign to his subjects, the opponents of any right of resistance held that 
Natural Law had only a ‘directive power’ [over the sovereign], and there- 
fore only unposed an ‘imperfect obligation’, but at the same tune they did 
not abandon the idea that this imperfect obhgation was a real legal obhga- 
tion cf Pufendorf, £fan i, d 12, §6, J n etg vn, c 5, §8, viu, c i.Thomas- 
lus, loc at §§111-13, J H Boehmer, P spu i, c. 5, m, c i , Schmier, v, 
c 1, s I and c 3, s 1; Kmttmayr, §§32-5. 

15 This idea is definitely formulated meg Mcvius, Prodromus, m, §13, 
cf. also Montesquieu, Espnt des lots, 1, c 2 

16 Cf Pufendorf, Do off horn et cw i, c. 3, J n. «< g u, c 1 , Thomasius, 
Inst jttr dtv i, c 4, §§54-72, Becmann, Med c. a, Consp p. 16, Hertius, 
Comm 1, 1, pp. 6isqq {de socialitate prmo naturahs juris prvKtfno), JElem 1, 
s. I , J. H Boehmer, P gen c i See also Mevius, rv, §35, and Mueldener, 
Pos II, § 1 , and (to some extent) F^nelon, c m and Montesquieu, i, c 2 

Soaalitas 17 Thomasius (Inst jut dtv i, c. 4) expressly warns his readers against 
and Soactas confusing soctaltlas and socutas As against Hobbes and Spmoza, the advo- 
cates of soaalitas contend that the state of nature was a state of pieace, but 
they admit that this peace was unstable, and that it might at any moment 
(as still happens between States) pass mto a state of war Cf Pufendorf, loc 
cit , Hertius, n, 3, pp 2isqq , Thomasius, Inst jur dtv. i, c. [3], §§51399. 
and c 4, §§54sqq (later, however, m Fund l, c 3, §55, he states the view 
that the state of nature was ‘nathcr a state of war nor a state of peace, but 
a confused chaos’, which was like war, yet not without a tendency towards 
peace) , J. G Boehmer, loc cit §38 The transition from mere socialitas to 
a defiiute ‘society’ is ascribed not to the operation of nature, but to reason 
and free choice, this is the view of Pufendorf, Hertius and Becmann (loc. 
at ) These thinkers also assume that there is no socutas among States, cf 
Becmann, loc. at , and Hertius, n, 3, pp 21 sqq A different view, however, 
appears m Huber (i, i, c. 5) and in Mevius (v, §§5-9, 18, 20) , but they both 
regard jur gentium as being sometbmg more than mere natui^ law 
Positive law 18 The theory appears m Pufendorf, Hertius, Comm, u, 3, pp 21 sqq.; 
based on Gundling, c i, §§77-9 and c 3, J G. Boehmer, c. a, §§8sqq., and other 
J^atural Law writers Cf also the view of Huber (i, i, c. 3) that anything opposed to civil 
soaety cannot be Natural Law, bemuse the destdenum socutatis is naturaL 
Strauch (Op no 16, de jutns not etew. conoementia) goes still further [m the 
way of connectmg natural and positive law]. 

‘Pure’ 10 . Thus Mevius distinguishes between jus naturale prttnaeuttm and jus 

naUiral law naturale secundanum el volunlanum The latter is based on reason itself, and not 
and ‘Social' on the mere fact of agreement, but iu rules have to be detemunrf by the 
natural law 
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principle of ‘social conjunction’ (v, §§5-9) It is in this latter category that 
he places international law, assuming the existence of a socutas commums inter 
omnes populos (ibid §§ 1&-90). 

Hemeccius admits that natural law, m the narrower sense, refers only to 
free and equal mdividuals (i, c 1, n, c 1, §§i-io), but he holds that jus 
gmtum [as distmct from Natural Law m this narrower sense] is tpsrnn jus 
naturale mtae hommum sociali negotusque soaeiatum atgue integrarum gentium 
itfiplicatum {1, c I, §§21-99, n, c i,§2i) 

To Danes, the ‘moral state of man’ is either ‘natural’ or ‘adventitious’, 
and the ‘natural moral state’, m turn, is either ‘absolute’ or ‘conditional’ 

Proceeding with his subdivisions, he next lays it down that the absolute 
state of nature, which is marked by ‘liberty’ and ‘equality’, may be either 
a state of ‘sohtude’ or of ‘society’, and, m the same way, the conditional 
state of nature may be either ‘non-social’ or ‘social’ Finally, he classifies 
the ‘cavil state’ as belonging to the last of these categones [1 e it is a con- 
cbtional state of nature of the social type], while he regards the state of 
the relations m which States stand to one another [1 e the state of inter- 
national relations] as a status naturahs absolutus soctalts (cf Praecogn §§ 1 1-28, 

P spec §§790sqq ) 

Nettelbladt divides the whole body of ‘natural jurisprudence’ mto that 
which IS ‘natural strictly so called’ and that which is ‘natural-social’. In 
his view, international law is a mixed body of law, composed both of leges 
gentium stncte naturales and of leges socutles-^c reason bemg that the pure 
state of nature is here modified by the existence of a ‘soaety constituted by 
nature’ lunong all peoples (§§ 1419-24) 

Achenwall distinguishes between the jus mere naturale, which is valid m a 
state of nature, and the jus soctale naturale, which is vahd m a state of scxaety, 
and mcludes the law of the Family, the law of the State and intemaUonal 
law. At the same tune, however, he holds that there is a sense m which pure 
natural law is itself social, for there is a soaetas universalis or cuntas maxima — 
with God as its natural sovereign, and all men as its natural members — 
whicii lays down this jus mere naturale, and thus creates an obligation of 
sociability (cf Proleg §§82-97, L §1. §§43-4. §0 

Hoffbauer has a compheated scheune (i) He starts from the exalted idea 
of a ‘pure natural law’ whic4i is valid for all forms of ‘rational existence’ — 
mcluchng even other forms than man, if such were known — and is partly 
‘absolute’ (pp 64sqq ) and partly ‘cxinditional’ (pp 70sqq) (2) De- 
scending lit the scale, he comes next to the ‘appbed Natural Law’ of man 
(pp 86sqq.). (3) Here he distinguishes between an ‘absolute’ form 
(pp. loSsqq ) and a ‘conditional’ (pp i20sqq ). (4) He then divides the 
cxinditional form of apphcxl natural law mto the ‘umversal’ (pp I22sqq.) 
and the ‘particular’ (pp. i55sqq )• (5) Finally, he subdivides the ‘particular 
cxinditiorial form of apphed natural law ’ mto the ‘ extra-social ’ (pp 156 sqq ) 
and the ‘social’ varieties (pp. i86sqq.). Only when he reaches this fifth 
and last stag^ m his process of classification does society first appear m his 
scdieme A final reference may be made to Cumberland, c 5 

20. Gundling, for example (c 3, §§ 1 1-60), begins with a pmmtive state Society as an 
of perfect hberty and equahty, and explains all forms of coimection between ‘ert^e' 
human beings as having bc^ instituted by conscious agreemcmt, m cxin- 
sequence of the discoveries made undcu the pressure of necessity. He de- 
scribes the status cwilis accordingly as a work of art and a status art^iciosiu. 
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Schmier (i, c i, s. i, §§ 1-3) also assumes a state of nature m which free and 
equal individuals have no form of union, but he beheves that the whole of 
mankind never hved, or could have hved, m a pure state of nature at one 
and the same tune. 

Lockis 21 Locke {Stamd Trealtu, n, c 3) regards the state of nature as the state 

state of which existed previously to the erection of avil society, but he also regards 

nature it as a state which still exists m the absence of avil society. From the latter 

point of view, he depicts the state of nature as a relation of man to man 
such as still occurs to-day, e g when a Swiss and a Red Indian meet m the 
backwoods of America (§ 14) He also speaks, it is true, of ‘natural society’; 
but the only conclusion he draws from that idea is that men have a negative 
duty not to disturb or oppress one another (§§4-5) That he does not assume 
the existence of any real commumty is shown by his remarks about the sub- 
stance of Natural Law, as something older and higher than all ‘social laws ’ 
(ibid §6, c. 2, §§6-13, c 3, §§16-21, c 5. §§25-5'. c 4>§§aa-4)- A similar 
view IS to be found m Sidney, c l, ss 2 and g, c n, ss i and 2 
Rousseau's 22. Rousseau has already attamed these ideas m the Dtscours of 

state of 1 753, and repeats them m the Contrat Social [of 1 762], l, c i sqq He adnuts, 

nature indeed, that the Family is a natural sociiti, but only until such time as the 

children are adults. Filangien says much the same in the state of nature 
there was no mequality other than physical, no law other than natural, no 
bonds other than those of friendship, necessity and the family alas, that 
things could not remam as they were (i, c 1) See also Sieyis, i, pp isisqq. 
and 305sqq 

Pramtwe 28 Thus Justi (Z)w Aater und das Wesen, §§ i-i8) begms with an onginal 

Itberty as state of nature which was marked by liberty and equality — a state in which 
conceived by vaea were half animab, and had no natural instmct for social life. Know- 
German ledge of the advantages of umon first impelled them, after they had attained 

thinkers some degree of reason, to erect some form of society At first, the existence 

of such a soaety imposed no Imuts on natural hberty, and even to-day that 
government is still the best which realises the purpose of the State with the 
fewest possible limitations upon natural hberty. Justi takes a similar line m 
his Gnmdnsz (§§53"), and he mterprets international law in a correspond- 
ing sense (ibid §§222-3). Frederick the Great, writing m 1777, similarly 
assumes a pre-pKihtical condition, with no soaiti {Oeuvres, ix, p 195) 

In the view of Kreittmayr (§§2sqq ) the State is not based on jus naiurale 
absdutum, it is based on history, as a r« mere facti Scheidemantel (1, 
pp. 44sqq , gfisqq , 68sqq ) holds that the State is not a necessity of man’s 
nature, and that the Law of Nature does not impose upon him any binding 
obhgation to renounce his natural liberty. A. L. von Schlbzer regards 
primitive man as homo solitanus, and treats all social institutions as artificial 
mventions (pp 31 ff). Cf also C von Schlhaer, De jure stiff §3 
Fichte on 24. CrBw/lage dfrAislarraAlJ- (1796-7), vol i. Introduction and pp 51 sqq 

the origin of {Works, m, pp. 7sqq and 17-91), where Fichte argues that the rule of Right, 
Right or law or law,* is deduced without the aid of morahty, and yet without any sur- 
render of the umty of law and morahty That umty depends on the hvmg 
self-consaousness of the Ego The Ego is one, but m the form of subjective 
instmct [Tneb] it produces morahty, while m the form of force (as a fact of 
• ihcAl here IS more than our English ‘law’ (1) because, on its ‘ objective ’ side, it 
has a connotauon of something inherently ‘right’ and (a) because it implies, as its 
other or ‘subjective’ side, the right of the individual. 
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objective exi»tence) it produces law. In all essentials, Fichte maintains his 
earher theory of the ongm of the rule of Right m his later <fys/em der Rechts- 
Uhre [lectures dehvered m 1812], prmted in his Posthumous Works, n, 
pp 495 sqq- 

25. Works, m, pp. gssqq cf Posthumous Works, n, pp ^oosqq 

26 Works, m, pp. i28sqq the original rule of Right is ‘the absolute 
right of the personahty to be nothing but a cause m the world of thought’, 
i e the right of the absolute will, but the ongmal rights of different persons 
cancel one another, unless each pierson limits himself. 

27. Works, ra, pp 92sqq. it is not an ‘absolute’, but a ‘problematical’ 
command. 

28 Works, m, pp. g2sqq., I4j0sqq , i66sqq. Subsequently, however, Fichte's 
Fichte came to regard the existence of a legal commumty as an ‘absolute later mew 
law of the reason’ and ‘a necessity of thought', and he accordingly made of law 
the rule of Right issue m an obligation to make and keep contracts. But he 
still contmued to hold the firm conviction that ‘a state of law is never pro- 
duced by mere nature . without art and free will, or without a contract’ 

(Posthumous Works, ii, pp 495-500) 

20. Works,xa,pp 137-49 PoitAumaur IFbrkt, n, p. 499. The Law of Nature Natural and 
is not law proper, inasmuch as the Ego is absolute. Natural Law has no positive law 
sanctions other than loyalty and good faith, which he outside the bounds of in Fichte 
law any right of compulsion which each can exert upon each is not enough 
[to constitute a genuine legsd sanction]. On the other hand Right or law 
which IS sanctioned by the force of the State is never Right unless it is based 
on reason Both propositions are therefore true (i) that ‘all law is purely 
the law of reason’ and (2) that ‘all law is the law of the State’. 

80 Cf Works, vn, pp. 8sqq , and see also, on the relation of law to Kant on law 
morahty, pp iisqq., i5sqq., 26sqq and i82sqq , m which a particularly 

strong emphasis is laid on external compulsion as the essential attribute of 

81 lFortf,vn,pp.62sqq., §§14-17, p i3i,§45. 

82 Works, vi, pp 320, 415, vn, p 54, §8, p. 130, §44, p. 107, §41 Fichte 
also used this prmciple m order to deduce from it a duty of States still Iivmg 
m a state of nature (m their external relabons to one another) to form some 
umon, cf VI, pp 415399 , vn, p 162, §54, p. 168, §61 

88 Works, vn, pp 20, 133 . the will of the rational individual is its own 
legislator, but when it proceeds to enact a law for itself, it should always 
adopt a maxim which is qualified to be a mwtrsal law. 

84. Works, vi, pp 329, 409, vn, p. 133, §47 

85 On the position of Right or law before the State exists, see Works, 
vn, p 130, §44 

On the State’s obligaUon to respect the lawof Reason which is given d prion, Kant on the 
see VI, pp 338, 413, vn, pp. 34, 131, §45, p 136, §49. On the mviolabihty State and the 
of the prmciples of the hberty, equahty, and independence of every mdividual, law of Reason 
and on the illegahty of mstitutions (such as slavery, and also hereditary 
nobihty) which arc contrary to these prmciples, see vi, pp 322sqq , 4i6sqq., 
vn, pp 34sqq , i47«iq 

86. See Pufendorf, De off horn et etc. i, c 12, §§2-3, J. n et g. tv, c. 4, Kant on 
§§1-14, c 5, §§2-io,Thoinasius, /nr/, jar. <fit>.ii,c. 9, §§5^^5, Fund n,c 10, property 
§§5-7; J H Boehmer, P. spec, n, c. 10, Heineccius, i, c. 9, Wolff, InsM 
§191 ‘ Nettelbladt, §§2o8sqq., Achenwall, i, §§106-8, 116 (omnes res nuUius, 
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usus ommm), Kant, vn, pp 49, 57, 61, 66 (Kant accqjts commumojmdi 
ongmana, as a principle involving an original common ownership of the sur- 
face of the earth, but he does not believe m a cmmmmio pnmaeva, m the sense 
of a community of property erected at a pomt of time and contractually 
established by the pooling of private possessions.) 

Survivals 87 . See e g Pufendorf, J n et g tv, cc 4-6 and vm, c. 5, §7, on the 

of ongmd remnants of the original commumty of property which may still be traced m 

community the right of the State to ownerless things and m its dommtum emmens , Wolff, 
Instit §§300-13, on the continuance of ‘pnmibve commumty’ m regard to 
res usus imxhausti and the sea, and agam m the case of jus necessitatis and jus 
vmoxiae utslitatis-, and Ncttclbladt, §§471 sqq. 

88. Wolff (§§ i94sqq ), though he has previously depicted the original 
commumty of property as ntgatwa, sees no objecbon to making private 
property develop out of it by an act of division which is due to supervening 
nee^, and is thus compatible with the law of nature 
Loduon 80 . According to Locke (il, c 5, §§35-51) the mdividual may acquire 

property property by a legitimate title m the state of nature Though all thmgs are 

common, he has a private nght m his person, and he may thus acquire 
things [for himself by annexing them to his person, i e ] by means of lalxiur, 
which also mcludes occupation No contract or law need precede such 
acquisition ; but limits are set to the acquisition of private property m virtue 
of Natural Law (1) by the measure of the mdmdual’s own need, and (3) by 
the requirement that there shall be a supply of equal and equally good thmgs 
for all (Locke thinks that these conditions are satisfied so far as land is 
concerned.) 

General view 40 SeeHemecaus,i,c 9,Schimer,i,c i,s 3,§3,Nettelbladt,§§3t5sqq , 
that property Achenwall, i, §§iiosqq (private property comes into existence by ‘con- 
u pre-social ditional Natural Law’ [cf. n 19 supra], first by way of occupation, and then 
m V of c< 

The French physiocrats (Qjuesnay, Mcrcier de la Riviftre, Dupont de 
Nemours and Turgot) are especially emphatic m proclaiming the ongm of 
private property m the state of nature, and the duty of the State to recognise 
it m Virtue of les lois naturelles de Perdre social, cf Roscher’s Wirthschafts- 
gieschichte,pp 48osqq., and Janet’s /futoire dels n, pp 684399. 

Rousseau on 41 . Rousseau, Contr soc. i, c 9, but the theory already appears m the 
property Duaiurj [of 1753] Rousseau, however, regards the establishment of private 
property by an act of appropriation m the state of nature as a usurpation, 
which IS only legitimised when, m the act of concluding the social contract, 
all men surrender to the sovereign aU their belongings as well as then: powers, 
and receive them back agam from the sovereign as legal possessions under 
the liimts detenmned by the law of the commumty 
Moser on 42 . Justus MSser always treats property m land as the basis of perfect 

prtperty as liberty, he regards land-owners as the ‘original contracting parties’ of the 

the basts oj State, and other owners as shareholders m the State-partnership (m which 

the State originally the shares were only diares m land, though later there came to be 
also shares m money) , and he therefore considers them to be the only fully 
qualified atizens (cf. his Patriot. Pharit. n, no. i, m, no 63, rv, no. 43) 

Kant on 48 AccordingtoKant (lForfa,vn,pp 53599. and 63sqq.) thereisalready 

primitive a real, if only provisional, meum and team m the state of nature, which first 
property acquires a title of presenpdon \peremptid\ and a guarantee m the civil state, 
cf. also pp. 56sqq. and 64, on occupation as an onginal method of acquisi- 
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tion (but one which only exists m so &r as the possession thus acquired can 
be actually defended) 

44 Thus Mevius {Prodrtmm, v, §42) derives private property from an act Properly as 
of concession by a socutas ciodis (under reservation for cases in which the State-created 
socutas Itself is m need) Horn (n, cc. 3-4 and 6) ascribes its ongm to an act 
of distribution by the sovereign, who received authority from Gkid for 
that puipose [cf Paley, Principles of Moral and Political Philosophy, Book m, 
c rv] , and who contmucs to enjoy a real * emment domam ’ Bossuet ( i , art 3, 
prop 4) finds its source m a creative act of the government, and Alberti 
(c. 7, §19) derives it from a direct declarauon of will by the commumty, 
which at one and the same time establishes property and the limits of pro- 
perty. 

46. Pufendorf (loc cit ) requires a pactum taciturn to bnng private property Property as 
mto existence, and Gundling (c 3, §§27-31, 39-42, and c 20) makes based on 
dotrumum, like impenum, originate in a ‘pact* Similarly A L von Schlozer contract 
argues (p 46, § 1 1 ) that rightful acquisition of property first becomes possible 
after its ongmal commumty has b^n abolished by contract, for even occu- 
pation, and the appropriation of things by labour, were only adnulted as 
pn^ier titles after other persons had ‘renounced their joint right thcrem’ 

(P 49)- 

46 According to the theory originally developed by Fichte m his Natur- Fichte on 
reeht {Works, in, pp. 2iosqq ), but also mamtained m his later period property 
{Posthumous Works, pp 528sqq , 592sqq , 594sqq ), properly anses from a 
contract of property, which is to be regarded as a part of the piolitical 
contract, and thus it becomes possible only after the original right of 

each man to everything has been removed by an act of renunciation Even 
so, however, ‘abwlutc’ property only exists m money and the value of 
money m exchange (m his Recktslekre Fichte makes it also include house 
property) , property in land still remains subject to obligations and hmita- 
aons, and is only a ‘ relative ’ species of property What is true of the right to 
own land is also true of the right to practise trade and industry, and the 
State has therefore to distribute rights of pursuing trades among its members, 
and to oiganise their industry, in order to satisfy the claim which all men 
have to subsistence This consUtutes the basis on which Fichte subsequently 
erected (mi 800) his theory of Der geschlossene Handelsstaat (‘ the close Trading- 
state’), with Its economic ommixjtencc [cf W Wallace, Lectures and Essays, 

pp. 427599-] 

47 In Germany Praschius is conspicuous for his advocacy of the funda- Theories of 
mentally social character of Natural Law The primary principle of that law. Society as 
he holds, is love, and the greatest of the duties based on that prmciple is ongmal and 
devotion to others and especially to the whole. Society is God’s will it is, divine 
even more than the individual, the mirror of the Trimty, and the aim of 

nature’s plan is not the mdividual, but society, cf §9, add triplex de m et 
amplitudine juris socialis, p. 47. The view of Placcius (Book 1) is similar. 

Mevius (v, §4), Becker (^5 and 12) and Alberti (c 2, §9 and c 10, § i) also 
assume the existence of an original community, of which traces contmue 
still to exist m civil society 

According to Kestner, the source of Natural Law and society is not socialitas 
or consensus, but the will of God (c i) Originally there existed a primitive 
socutas humana which God had founded, the impenum m this soaety belonged 
to ‘all mankind’, and coercion was apphed to misdoers by cacten coUectuu 
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sumptt (c. 7, §2). After the disintegration of this unity the in^nrumi, which 
‘hitherto belonged to all vnthout distinction’, passed to the separate ‘socie- 
ties’ which were now established (c. 7, §3). 

The two Coccqi (Henry and Samuel) similarly reject the prinaple of 
‘sociality’, and base all social authority on the power over individuals 
originally bestowed by God on the whole body of mankind at large — a piower 
which subsequently passed to separate peoples, when they arose, and from 
them m turn passMl to their rulers Later, however, Samuel Cocceji de- 
veloped the view that pohtical authority arises from the impmum over its 
own members originally bestowed by God on each family as a corpus — this 
tmpenum being afterwards transferred, with the aid of God’s mtervention, to 
the umon of heads of famihes, and then m turn from this umon to a Ruler 
{Nonum ^t. §§380, 612-13) 

In France we find Bossuet regarding soctSt^ as the /mt pnimtif, and explain- 
ing the origin of dames nations, as soadtis civtles, by the human passions which 
led to the dismtegration of the primitive fraternal umon of all mankind (i, 
art 1-2). 

In England, we find Filmer, m his Patnarcha, deriving all social authority 
from inheritance of the patna potestas bestowed by God upon Adam 
Indatdualtsm 48 This mdividualism appears mMevius (v,§§ 23, 25), Alberti (loc cit ), 
wi eighteenth- Kestner (op cit §3), S. Go^ji {Nov syst m, §§ 199-207, where the theory 

ceniwy of a contract is adopted). Thomasius, m spite of his assumption that there 

Germany originally existed, m statu Integra, a community between God and man and a 

community of ail men with one another, and that this double commumty 
was the source of a social law of nature (i, c 2, §§27-43 5t-54)» 

the less apphes the mdividuahstic theory of contract m his Institutes of Dunne 
Law, and m his later writings he drops his whole theory of the status integer, 
on the ground that such a state is beyond our knowledge 
Even in 49 Leibniz derives the existence of law from the community, and regards 

Leibniz and ttll communities as orgamc parts of the Kmgdom of minds in the Umverse 

Wolff at large, which consUtutes a world-State under God’s government (Brueh- 

stSck oom Naturrecht, m Guhrauer, l, pp 414599 , and Introduction to the 
Cod. dipl jur gent , in Dutens’ ediuon of his Works, rv, 3, pp 287399 ) At 
the same time he defines the State as a contractual association {Caesar -Furst. 
c I o), he makes the basis of punishment consist m the promise made by each 
mdividual to observe laws and legal decuions {Nov. meth. n, §19), and he 
regards conventa popidi as the source of the validity of all civil law (ibid §71) 

The idea of society as something naturally given still survives m the theory 
of Wolff, and it even leads bun to think that peoples hving in a state of 
nature form a natural society, which, as cuntas maxima, possesses an in^ensm 
umversale {Instit §1090). But his whole argument proceeds, none the less, 
on the assumption of equal, free, and mdependent mdividuals {Instit §§70 
and 77, Jus not i, §§26sqq ) 

Individualism 60 Espnt des lois, i, cc. 1-3 Natural laws exist before man and before 
of Mantes- society ; pure natural law is valid for im Homme auant Vitablissement des sociitis, 
quieu and it produces, first the desire for peace, then the satisfaction of the needs 

of sustenance, then the beginnings of coimection, and finally a ddstr de oivre 
en socM. In society, because the fcclmg of weakness and equality disappears, 
wars arise, both withm and without; and these produce on the one hand 
international law, and on the other a civil law which vanes considerably 
[from one State to another], according to circumstances. 
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51 . See Moter’i OsnabrOck HtsUny and his Painotu Fantasus supra, n 49. 

For his objection to the law of Reason see esp. Patriot Phant. tv, no 30, ‘on 
the important distmcdon between actual and formal law’. 

52 Vico starts from God and human nature he believes that the pnmi- Vuo and 
tive ideas of bomm and aeqtam contmue to survive, even after the Fall, as Ferguson 
ideas of justice and sociability, and he regards utihty not as the source, but 
only the occasion, of law and soaety 

Ferguson, rejecting the supposed state of nature and the original contracts, 
prefers to take men as he finds them, 1 e as living m society , and he regards 
social jirogress not as the opposite of nature, but as its consummaUon 
(Essay, i, c i) But he too is inconsistent, and having rejected contract and 
a state of nature, he proceeds to ascribe the historical beginning of society to 
the operation of two instincts — ^the instinct of affection which mutes, and that 
of mdependence which divides (ibid cc 3-4). 

58 . Herder’s Idien sya GesckichU der MensddieU, Dt, c 4 

54 . Cf supra, p. 46 and nn 60 and 61 to §14; Schmier, 11, c. 1, s 3, 

§§1-3, Hemcke, 1, c a, §§9-11 

55 . Thus Bossuet (1, art 3, prop 1-6), in agreement with Hobbes, holds Bossuet on 
that the State first comes into existence through the complete and irrevocable the origin of 
subjection of all men to one sovereign, under the compulsion of nature, the State 
previously there had only been an anarchical sort of mulbtude, which pos- 
sessed no soveragnty before this act of subjection, just as it possesses none 
afterwards Unlike Hobbes, however, he ascribes the ongm of sovereignty 

to the will of God, and not to a contractual act of surrender of rights. A 
s imil ar view is to be found m F^nclon, chap, vi cf also Alberti, c 14, §3 

50 Horn, n, c. i for further details see the author’s work on Althusius, 
pp. 70-71 

57 . Cf supra, nn 47-49 and 52-3 to this section. 

58 . Cf. supra, p 60, Spinoza, Tract theol-pol c 16, Tract pol cc 3-4, 

Gundling, J.n c 35 and Disc c 34 

59 Cf supra, p 46, and n 63 to §14, Locke, n, c 7, §§87-9 (the sur- 
render by all of their natural right to self-help, and the surrender of power 
to the commumty, constitute civil society) and also c la, Sidney, l, s. 10, 
n, ss 4, 5 and 90 (all soaety is constituted by the free association of mdi- 
viduals, who ‘recede from their own right’) 

60 . Cf supra, p. 46, and n. 63 to §14, Huber, i, 2, c i, Pufendorf, The com- 
J.n et g VII, cc. 2-3, De off horn, el ca n, c 6; Thomasius, Instil jur. dio. rmimty as 

m, c. 6, Hertius, Comm 1, i, p 286, §i (societas rmdtorum honurum mutuis a mere 
eonmdem pactis eonfiata, et potestate instructa) , Bccmann, cc 5-6, J G Wachter, aggregate 
Ong p. 34 (ciBitas nthtl aliud quam multitudo hommum majons utditatis et secun- 

iatis gratia potentias agendi suas naturales imncem jungentium ad producendam 
mutuam et communem felicitatem) , J. H Boehmer, P. spec i, c i , Hemecaus, 

n, §§ 14, logsqq , Wolff, Instil. §836, Danes, Praecogn §24, P spec §635 (turn 
Boluntates turn vires in mum transtulerunt personam vel physicam vel moralem), 

Nettelbladt, Syst naf. § 1 15; Achenwall, n, §§2, 9, 1 1 , Krattmayr, §2 

01 . Contr soc i,c 6 (I’aliinatum totale de chaque associi aoec tons droits d toute 
la conammauti), m, c 18, tv, c. 2 

62 . Contr. soc. n, c. 5. llie individual, it is true, has no right to commit Rousseau on 
siuade, but he has a right de nsquer sa me pour la conserver On this prmaple, punishment 
we may say that the man who is willing to preserve his life at the cost of 
others mutt also nsk losing it for the sake of others, if that be necessary. His 
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life, after the conclusion of the contract, is no longer a simple bttnfatl de la 
nature, mats 101 dan consUtuhoimel de I’jSlat the sovereign has now a share in 
deciding when it is to be sacrificed. Thus even capital punishment has a 
basis m consent, though it is also a sort of tvar against m ttmma publu 

68. Beccana, §a. In addition to the argument derived from the &ct that 
smade is wrong, Beccana also presses mto bis service the assumption that 
the mdividual, in entering avil society, desired to incur the least possible 
sacrifice of his liberty 

State-power 64 Even Montesquieu himself had suggested no other way [of atplaining 
a pool of social authonty] , for according to the Espnt des lots (i, c 3) fa riumon de 
tadwtdual touies les forces parttcultires forme ce qu'on appelle V£tat politique les forces 

powers parttcultires tie petwent pas se rhaar sans que toutes les volontds se riunxssent, la 

riumon de ces oolonUs est ce qu'on appelle I’^tat civil 

Similarly Justi (Natur und IVesen, §§33-6) contends that the act of umon 
m a moral body, which constitutes the moral basis of the State, depends on 
the union of many wills in a single will, and of all mdividual powers m a single 
power, this is the difference between the State and the state of nature, in 
which each will stands by itself. 

A.L von Schldzer (pp fissqq and 93, §1) and C vonSchl6zer(§ii)both 
insist on the ongm of the State m a unto vtnum, which produces society, and 
a unto voluniatmn, which creates authonty 

The State 65 Cf Justus Moser, Patriot Phant in, no 6a, on ‘peasant properties 

as a share- considered as a form of share-holdmg’ All civil soaeties, he argues, are like 
con^pany share-companies the atizen is one who is a shareholder Ongmally there 
were only shares m land [cf supra, n. 43] subsequently, money-shares came 
mto existence also, and nowadays all belongmgs, and even our bodies, are 
part of the capital A slave [Knechi] is a man without a ‘ share ’ m the State, 
and therefore without losses or profits, but this contradicts religion no more 
than It does to be in the East India Company without holding a share The 
basis of avil society is an express or tacit contract of society between the 
associated owners of land, who mvest their properties as whole or half or 
quarter shares, and a body of directors is instituted for the purpose of keeping 
up and getUng m the contributions cf n, no 1 1 . 

Compare also Sieyis (1789), t,pp 383899. and 445 sqq Individuals con- 
stitute a nation, as shareholders a company the active citizens arc ‘ the true 
shareholders m the great social undertaking’, and the passive citizens (wives, 
children and foreigners) are only protected persons Sieyis is never tired 
of repcatmg that pohtical authonty is ‘constituted’ by individuals, and only 
by mdividuals, and that the mdividual will forms the only element m the 
general will (cf. i, pp 145, 167, 207, 21 1, n, pp. 374sqq.). 

Fichte's early 66 In his Beitrdge of 1793 [‘Contnbution to the judgment of pubhc 
vuitvtdualism opimon on the French RcvoluUon’], Fichte denves the State, as he also 
denves law, from the individual will, smcc ‘no man can nghtfully be bound 
except by himself’ (IForfa, VI, pp.8osqq , cf alsopp 101,103399,115899) 
In the same way he makes the beginning of the State, under the rdgime of 
Natural Law, depend on contracts, under which mdividuals agree to pool a 
part of their rights — renouncing the residue of theu property m return for 
the guarantee of a fixed part, and pledging themselves to pay a fixed con- 
tnbution to the protecting authonty {Works, m, p 207, cf n, pp. logsqq. 
and m, pp. 269399 ) 

In his Grunddlgen of 1804-5 [‘The Characteristics of the present Epxxdi’] 
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we find a change: the State u not to be interpreted, ‘as if it were based on 
this or that set of individuals, or as if it were based on individuals at all, or 
composed of them’ {Works, vn, p 146) 

67 . See Kant’s RechtsUkre, §47 {Works, vn, p. 133), on ‘the original con- Kant bases 
tract by which all the members of a people {omnes ui sutgult) surrender their the State on 
external hbcrty, m order to receive it back agam at once as members of a tmlwuiuals 
commonwealth, i.e of the people regarded as a State {umversi) ’. [Kant adds 
that the individual, by this seetrung surrender, ‘ has totally abandoned his 
wild lawless freedom m order to find his entire freedom again undmumshed 
m a lawful dependence, that is, m a condition of light or law — undimmished, 
because this dependence springs from his own legislative will ’.] 

68 This IS the theory which appears m Huber, i, 2, cc 1-2 (with a The Two 
division of the contract of association mto the three stages of a treaty of Contract 
peace, a union of wills and the formation of a constitution, c i, §§ 1-13) , theory 
Becmarm, c. 12, §4, J H Boehmer, i, c i , Wolff, Irrstit §§g72sqq , Jus not. 

■vni, §§4sqq , S Cocceji, Nov. ^st nr, §§6i2aqq and 6i6sqq , Danes, 

P spec. §659, Nettelbladt, §§ii24sqq ; Hemcke, i, c 2, §§isqq , Scheide- 
mantel, i, pp fissqq 

According to A L von Schlozer, pp 63sqq and 73sqq , the civil society 
established by the pactum umoms lasts for centuries without any govet 
courts or coeraon, until disturbances appear and the State is erected by a 
pactum subjeetioms , cf. also pp 95, 96 and i73sqq 

The distmcbon between the two contracts finds an echo also in Justi, 

Natur und Wesen, §§23-7. 

In Sidney (c i, ss 8, 10, ii, 16, 20, c n, ss 4, 5, 7, 20, 31, and c m, 
ss 18, 25, 31) and Locke (n, c 7, §§87sqq , c 8) the contract of subjccUon 
recedes mto the background m comparison wi h the contract of union, but 
It 18 by no means entirely abandoned [More e actly, we may say that Locke [Locke's 
uses Ae conception of Trust, and not that < f Contract, to explain ‘sub- theory of 
jection’ The trust is a conception peculiar, o 1 the whole, to English law Trust\ 

In private law [Prvjatrecht\ the trust means ths t A, as trustor, vests rights m 
B, as trustee, for the benefit of C, as cestm que tr ut or beneficiary of the trust 
In public law [Staatsrecht], to which Locke may be said to transfer the 
doctrine of trust, the People or ‘Pubhc’ (which is both the trustor and the 
cestm que trust) acts m its capacity of trustor by way of conferring a ‘fiduciary 
power’ on the legislature (which thus becomes a trustee), for the benefit of 
itself, and all its members, m its other capacity of cestm que trust or beneficiary 
of the trust This ‘trust’ conception pervades English political thought in 
the eighteenth century, not only is it applied mtcmally, to the relations 
between the Public and the ‘supreme legislature’ it is also applied (for 
example by Burke) externally, to the relations between Great Bntam and 
India, which is regarded as held m trust for the benefit of the people of India 

A trust IS not a contract, and the trustee docs not enter mto relations of 
contract with the trustor — or with the beneficiary. Roughly, he may be said 
to consent to incur a unilateral obligation — an obligation to the beneficiary 
which, if it imphes the trustee’s possession and vmdication of rights against 
other parties on behalf of that beneficiary, implies no rights for the trustee 
himself on his own behalf. If therefore pohtical power be regarded as a 
trust. It follows that the Sovereign has not entered mto a contract with the 
People, or the People with him — whether we regard the People as trustor or 
as beneficiary of the trust. The trust, m its apphcation to politics, leaves no 
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room for a ‘contract of subjection’ We may say that Locke did not assign 
a contractual position to the sovereign bemuse it would have given him 
rights of his own, derived fropi the contract , and he had no wish to vest the 
sovereign with agents Recht. Conversely we may say that Hobbes (who 
equally leaves no room for a ‘contract of subjection’) did not assign a con- 
tractu^ position to the People because it would have given it rights of its 
own , and he had no wish to vest the People with agents Recht ] 

69. Sec Pufendorf, De off horn, etcw n, c 6, J.n etg vn, cc. a and 5, §6 
The same mtercalation of constitution-making appears in Thomasius, Inst, 
jur. dtv. m, c 6, §§39-31; Herdus, Elem. i, s 3, De tnodo const, s i, §§2-3; 
Schmier, i, c 2, s. 4, §3, Kestncr, c. 7, §3; Hemeccius, n, c. 6, §§109-12, 
Ickstott, §§ii-ia. 

70. ThisistheviewofAchenwaU, n, §§91-8, andofHoffbauer, pp 187- 
207. 

71 Sec supra, p. 60 and n. 147 to § 14; cf also Spmoza, Tract, theol -pol. 
c 16, Tract /)oI c 5, §6, cc. 6, 7, §a6, c ii,§§i^ The same view appears m 
Houtuynus, Roi. gen §99, no 14, Titius, Spec, jut publ vn, c 7, §§i7sqq 
and note to Pufendorf, De off. horn, etav n, c. 6, §8, Gundling, J not. c 35 
and Due c 34. §§>“1 7 

The Oru 72. Cf Rousseau, i, cc. 5-6 and m, cc. i, 16-18 (with the author’s work 

Contract on Althusius, pp 11^17 and p 347 n 50), Frederick the Great also behcves 

theo^ la a coratituent pacte soctal (Oemtres, a., pp 1 95 sqq., 205), and the idea also 

appears m Filangien, loc at , Moser, Patriot. Phcmt n, nos i and 62, and 
Sieyis, i, pp. 129 sqq The contractual theory of Fichte also supposes only 
a single contract of all men with all men, the ‘ contract of state-atizenship ’ , 
but this single contract is composed of three fundamental contracts — that 
of ‘property’, that of ‘protection’, and that of ‘association’ {Works, m, 
pp I sqq and 191 sqq , but m the PoitAumoiu Works, n, pp 499sqq , his view 
IS somewhat different). Kant always mterprets the political contract as a 
smgle vmonts amlts; Works, vi, p 320, VD, p. 133 

Psychological 78. This is the Ime of thought which appears in Huber, l, 2, c l,§§isqq 
motive and (man’s innate idea of justice and his natural desire for soaety both impel 

legal act him to the making of contracts, which remain, however, free acts of his will) , 

Schmier, l, c. a, s 4, §2 (although the natur^ instmct for company which 
God has planted in man impels him towards soaety and the State, it is a 
matter of liberty for the mdividual whether inter socios sesejungere et aliemtm 
tn^Knim agnoscere velit) S. Gocceji, op at m, §200 {natura methate per pacta) , 
Hemcke, i, c i , §§ i sqq. {ipsa lex naturahs is the causa tmpulsioa, and pactum the 
modus constituendi) The same is also true, to a certam extent, of Grotius, and 
of all the advocates of the theory of ‘sodabihty’, cf supra, n 16 to this 
section. 

74. See Hobbes, De cive, c isqq.. Leviathan, cc 13-14, Gundhng, Jus 
not c 35, Disc c 34, Kestncr, c. 7, §3; Danes, §657 Similar ideas are to 
be found m Thomasius, Inst jur. dw m,c i, §§4-10 and m, c. 6, §§2-38 (it 
is not an m^mlsus intemus which brings the State mto being — ^for nature 
impels men, on the contrary, towards hberty and equahty — but the impulsus 
extemus of fear and necessity) Compare Schademantcl, 1, pp. 44-70 (the 
foundation of States is due m the first place to fear, and secondarily to other 
impulses leadmg men to renounce their natural liberty, but it is only 
achieved by free legal action) 

J. H. Boehmer {P. spec, i, c. i) thinks the primary cause 


of the founding 
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of States to be vtoUntta tmprobonm, first producing bands of robbers, and then 
associations for mutual defence against these bands , and a similar view occun 
m Heineccius, n, c. 6, §§ 100-4, “t Krattmayr, §3. 

76 . Thus Pufendorf regards soaalttas as the primary and metus as the 
secondary cause of the founding of States, but he makes consent the con- 
sUtutive fector, J n et g n, cc 1-2, vm, c i, De off horn etna ii, cc. 1,5 
Cf. also Locke, n, c 7, §§87sqq. and c 9 

76 . Kant, Works, vi, pp 320, 415, vn, pp. 54, fiasqq , 130, 162, 168 

77 . Just as Althusius had already insisted {Poltt. c i , §§28^) that umon General mew 
in a civil society came about ultra ctiroque, so the voluntary character of the that society 
conclusion of a contract is strongly emphasised, on the one hand by [the is the restd 
absolutists] Hobbes, Spmoza, Gundling, etc , and on the other by [the of a free 
radicals] Sidney, c n, s 5, and Locke, n,c. 8, §§95 and 99 Wolff (fnstit §972) legal act 
and Acbenwall (n, §93) also speak of the liberum arbitnwn which is the 

decisive factor m the foundation of society Pufendorf (J n et g vn, c 3, 

§7 and Go off horn et av n, c. 6, §7), Schrmer (see n 73 to this section) and 
many other writers expressly reserve the right of every mdmdual to stand 
aloof and remain m the state of nature J H Boehmer demes the ‘ absolute 
necessity’ of forming a State. Scheidemantel (i, pp 68sqq ) thinks that the 
State 18 not a necessity of human nature, and that the law of nature imposes 
no mevitable duty of surrendermg liberty it is only m certam circumstances 
that the State is necessary Rousseau (Contr soc i, c 6) insists even more 
upon liberty he goes to the length of proclaiming (ibid iv, c 2) that 
V association civile est I'acte du monde le plus voUmtatre the man who opposes it 
cannot be compelled to jom, but he is diranger parmt les extoyens The same 
view recurs m Moser, A L von Schlozer and Sieyte, but Fichte goes furthest, 
holding that it is mconccivable that there should ever be any other legislator 
for an mdividual than his own wdl and his own deliberate and per- 
manent purpose {Works, vi, pp. 8osqq. and loi), and that the conclusion of 
the contract of State-citizenship is therefore purely a matter of free will 
(Works, m, p. 20i). 

78 . According to Hobbes, Becmann, Gundling, etc , but equally also The act 
according to Rousseau (Contr soc. 1, c 6), an understandmg of the impossi- a calculated 
bihty of the state of nature precedes the formation of the contract. In act of reason 
Spmoza (Tract, theol -pol c 16, Tract pol. cc 3-4) reason takes a foremost 

place In Sidney (n, s 4), Locke (n, cc. 7, 9), Wolff (Jus not vm, §§ i sqq ) 
and AchenwaU (u, §93), a process of deliberation and reflection, leadmg to a 
sense of the utihty of social bfe, is supposed A. L. von Schlozer speaks of the 
State as ‘mvented’ In Fichte and Kant reason rules m full sovereignty 

78 . Cf supra, p. 105 

80 . Cf. supra, p. 106. 

81 Cf supra, pp. 106-107. 

82 . This IS an admission which appears m Huber, I, 2, r 1, §§33-5 (‘on The idea 
occasions ’) , Pufendorf, J. n et g. vn, c 2, §20 and De off. horn et civ. u, c. 6, of a tacit 
§13, Titius, jur. pai/. IV, c. 10, §§2sqq ,vn, c 7, §§ 17 sqq , and Notes to contract 
Pufendorf’s De off Aom. et civ. n, c 6, §8, Schmicr, i, c 2, s. 4, §3, no 188; 

Locke, n, c. 8, §§101-12, Hemcke, I, c 2, §§2sqq (‘as a rule’), Justi, jVotur 
und Wesen, §27 (contracts, resolutions arid decrees are not essential rules 
came mto being afterwards, for the most part gradually and tacitly) 

88 Cf.Huber,i,c i, §§ 14-26, Hertius,I>eniodDcarLrt s i,§§4-5,p 289, Force and 
Sidney, c. 3, s. 31 (until consent is there, the umon only exists de facto), consent 
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Locke, II, c 8,c 17 (until that tune, there is only the appearance of a society); 
Achenwall, n, §98 Cf also Rousseau, i, c. 3 , Hemecaus, n, c 6, §§ 106 and 
1 13, and A L. von Schlhzer, p. 95, §a 
Scheidemantel, on the other hand (i, pp Bssqq ) rq^ards war, along with 
contract, as a rightful way of founding a State, cf also Danes, §659, and 
Heinckc, i, c. a, §8 

The contract 84 Cf Kant, Works, vi, pp 339, 334, 4i6sqq , vn, p 133. A sunilar 
as 'an idea theory already appears in Bccmann, Consp p 13, and in Kreittmayr, §3. 
of reason' Thomasius also suggests (in Fund m, c 6, §§a-6) that 

down previously, 1 'tutw 0. tatis tta subito et 

VO quasi continua a ’t facta fuei 

these Imc -e has been much discussion — arising 

fro the c in, advanced by 1 veral wnters, that the social contract 

isforRi 00 [as well as for ant] only an ‘idea’ [1 e only a logical 

postulate, and not £ ‘ time] — ^with regard to the extent to 

which the social con ract had been heady interpreted m a purely ‘ideal’ 
sense before the day of Kant See, m this matter, the Addendum to p. 12 1 
of the author’s wo k on Althusiu (pp 347-50 of the and and 3rd 
editic is) 

85 Cf supra, pp 47sqq ,nn. 72-4to|i4, Pufendorf, J n et g vn, c 2, 
§§7 and 15, c 5, §6, and D< 4^ horn etcio n, c 6, §§7, 12, Thomasius, /art. 
jur. dtv m, c 6, §64, Locke, n, c 8, §§97sqq , Rousseau, iv, c 2 , Hoffbauer, 
P 240 

86. The question is raised most vigorously by Fichte, Works, m, pp. 16, 
164, i78sqq., i84sqq 

Contract 87. Pufendorf (J n et g vn, c 2, %20 and De off ham etas n, c 6, §13) 

renewed by regards subjection as mcumbent without any question on later generations, 

each and it is only the subjection of fresh immigrants which he refers to a ‘ tacit 

generation pact’ concluded at the time of their entry mto the country The same view 

occurs m Hertius, De modo const s. 1, §§7-8, and m Titius, loc at 

Locke, on the other hand, rejects the idea that descendants are bound by 
the act of thar ancestors, and he assumes a free act of agreement with the 
State, at the time of coming of age, which is evidenced by remaining in the 
country (11, c 8, §§ 1 13-22) Similarly Rousseau writes (iv, c a), quoad l’£tat 
est mstitui, le consentement est dans la residence. Cf. Hoffbauer, pp. 189 and 
242 sqq. 

Freedom to 88. Pufendorf, Schmier, Locke, Rousseau and other wnters, who ex- 

renounce the pressly emphasise the right of mdmduals to keep aloof from contracts and 

contract to remam m the state of nature, none the less admit that when once accession 

has been expressly or taatly declared, it is bmding for life (supra, nn. 73, 
77 and 78). Rousseau (m, c. 18) argues that it is only the sovereign com- 
munity which can at any time annul the contract 

Fichte, however, argues that not only can a avil society itself alter its 
constitution at any time m spite of any provision m the contract to the op- 
posite effect (Works, vi, pp logsqq ), but eiuJi mdividutd can also secede 
from the society at any time by virtue of his own free inahenable will, smce 
It IS the ‘ inahenable right of man to annul his contracts, even by unilateral 
act, as soon as he wills to do so’ (pp. i I5sqq and 159). In the same way a 
number of persons have the like right, and if they exercise it, their relations 
to the State are thenceforth only relations of natural law, so that they can 
conclude a new civic contract, a^ arc thus able to erect a ‘ State withm the 
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State’ at will (ibid pp. I48sqq , the famous example of such a procedure 
given by Fichte is the ‘European State’ of the Jews, but ‘partial’ examples 
which he cites are the army, the nobihty and the hierarchy) 

89 . After Althusius had generalised the theory of a social contract [1 e Contract 
apphed it to all forms of associaUon], in a radical sense, and after Grotius t/u basis 
had accepted this generalisation with some modifications, and Hobbes had of all 
incorporated it mto his absolutist system (supra, §15, pp. Sa-ga), the associations 
thinkers who succeeded them — Pufendorf, Thomasius, J. H. Boehmer, 

WolfiF, Danes, Nettelbladt, Achenwall, Hoffbauer, etc — continued to follow 
this Ime of thought We must admit one exception Rousseau’s conception 
of the pohtical contract [as the one and only contract] leaves no room what- 
soever for other forms of social contract [resulting in societies other than the 
State]. 

90 . See below. [Gierke’s reference is perhaps to the mtended section, 
which was never written, on die Korporationstheoru im Kirchenrecht As his 
work stands, there is only a slight reference to the Church at the end of 
§18, p ig8 ] 

91 To meet the case of the Family, a category of ‘necessary societies’ The Fasmly 
was often added to the category of ‘voluntary societies’ m which the State as based on 
and the Church were both included cf eg Danes, §549, Nettelbladt, contract 
§332, Achenwall, n, §9 Many thinkers also mcluded tlie societas gentium 
among the necessary soaeties which were not dependent for their ongm on 
an act of will cf Thomasius, Inst jur. dw iii, c i, §§4sqq , and Danes, 

§549. But the difficulty of ascnbing the ongm of the Family-association, 
like that of other associaUons, to an act of contract, was often quietly evaded , 
and without further ado contract was declared to be the one and only 
source of all forms of social obligation — cf Hoifbauer, p. 187, C. von 
Schlozcr, §3, Fichte, Works, vi, pp 8osqq. Wolif takes this Ime (Instil 
§836), but be prudently mentions quasi-contract m addition to contract 
proper 

92 . Thomasius (/nrt jur dtv. m, c i, §§4-10), Schmier (i, c 2, ss 1-3), Theanes of 
Gundling (c. 3, §§49-55 and cc 26sqq ), and other writers still continue to the Family 
treat societas patema and societas nuptialis as being both equally non-contractual 
soaeties, while they regard societas henlis [the ‘soaety ’ of master and servant 
— the third of the three sub-groups which together constitute the Family] 
as derived from contract. But Gundling adds that the authority of the lather 
and that of the husband are not true forms of impertum. 

Locke (u, c 6, §§52-76) regards only paternal authority— which he holds, 
however, to be a matter of duty rather than of right — as belonging to the 
state of nature Rousseau (i, c 2) pronounces the Family to be the oldest 
and the only natural soaety, but he aigucs that it contmues to be natural 
only until the children have come of age, and that after that time 11 
depends, like other soaeties, purely on contract. Most of the writers on 
natural law specifically mclude marriage among the societates volwitanae 
cf e.g. Danes, §549, Nettelbladt, §333, Achenwall, n, §§42-52 This view 
IS expressed most vigorously by W. von Humboldt (p lai), and he draws 
from It the conclusion that marriage should be freely dissoluble, the same 
conclusion appiears m Hofihauer, pp 209-12. 

98 Such theocrabcal assumptions are to be found m Praschius, Placaus, Theocratic 
H Cocceji and the earlier works of S.Cocceji,cf supra, n 47 They are also mews of 
to be found m Filmer (who denves all authonty from the paternal power the ongm 


of the State 
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bestowed dirccdy by God upon Adam) , m ossuet (i, art. 3, prop 4) ; and 
m F^elon (c. v and concliu. i). F. C v a Moser, m opposition to the 
‘ dreams ’ of a social contract, also appeals to the idea of the ^vme ongm of 
the State {Nines patriot Archw, vol. i) , for his view see A. L. von 

Schlbzer, Anhang, pp i73sqq. 

94. Horn attacks both the concepUons of contract. He attacks the con- 
ception of the contractual foundation of human soaety [the Gesellschajisver- 
trag], on the ground that men had never lived m isolation and had never 
come together for the first time to make such a contract (i, c 4, §§ 3-6) , and 
he attacks the conception of the derivation of pohtical authority from an act 
of contractual devolution [the Herrschaftsvertrag\ — whether such devolution 
be regarded as made by the community (n, c. i, §§17-18), or by individuals 
(ibid. §19) — on the ground that there is no community distmct from the 
aggregaUon of mdividuab, and that mdividuals had never possessed a sove- 
reignty to devolve. He declares not only the theories of Barclay, Salmasius 
and Grotius, but also that of Hobbes, to be revolutionaiy, and a danger to 
the State, smce every pactum made by men can also be unmade. Just as he 
rejects the social contract as an explanation of the State’s ongm, so be rejects 
nulitary force (ibid c. 13), natural evolution (§14), tbeju; nalurale et gentium 
(§15), and necessitas et indigentia (§ 16) 

95. Horn admits that the cioitas is constituted ‘by nature’ alone, but he 
holds that the respublica, which presupposes ‘majesty’, non natura constituitur 
(i, c. 4, §§3-6) God Himself is the ‘sole and unique and direct cause of 
majesty’, by communicating a psirt of His own authonty to the monarch 
and thus appomtmg him ‘vicar of God’ (n,c. I,§§4-12). Conquest, election, 
hereditary succession, and even actual appomtment and mvestiture, are only 
modi consequendi, and ^ey are destitute of constitutive or creative power(ibid 
§§ 13-21) * In the same way the authonty of the husband does not depend 
on any ‘devolution* by the wife, sed quamprumm rmbit, mantus a Deo conse- 
guitur potestatem in uxorem (ibid § 19). 

90 Horn, m, c. un §§1-5. True, genume ‘majesty’ never exists m a re- 
public, because such majesty can only be the ‘work of Almighty God’. The 
subjection of mdividuals m a repubhcan State is limited to the extent of 
their consent there is no ‘emment domam’, and capital punishment is 
properly spetdung excluded But by ‘pacts and conventions’ formed m 
mutation of monarchy something like subjection is attamed m a repubhc, 
quoad efficaciam commuras utdUatu A subsUtute is ultimately found even for 
‘emment domam’, as a result of the societas omnium bonorum mto which the 
mtizeiis of a republic enter;! and capital punishment itself is made possible 
by treatment of the criminal as an enemy and by the assumption of a 
previous act of consent to its infliction 

97 This revival of a philosophical theory of the natural ongm of the 
State appears especially among pohtical thinkers with an Aristotelian tend- 


* I e. they are ways of acquiring an authonty already existing, because already 
constituted by God, but diey do not cause such authonty to exist, or consUtute it 

t In a monarchy, the State’s right of ‘eminent domam’, which enables it to 
expropriate land for a pubhc purpose, is due to the fact that the King, as God’s 
vicar, possesses God’s final ownership In a republic, the State may still ex- 
propriate land , but its right depends on the fact that the citizens have formed 
themselves mto a company and made that company the final owner of the land. 
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ency cf the author’s work on Althusius, p 100 n 68, Boeder, i, c. i , 

Kmchen, i, c i, th 3, c 8, th 2, Rachdius, i, tit. 13, §3 and titt. 14-31. 

08 . Particularly by Vico and Ferguson (n. 53 supra). 

99 This IS the case with Leibniz (supra, n 50) and Montesquieu (supra. Even Herder 
n 51). Even Herder (op cit pp 310-22) does not dmunate contract alto- uses the tdea 
gether It is only the ‘ &rst class, that of natural governments ’, which, m his of Contract 
view, depends upon the natural order of the family the ‘second class’ is 
composed of communities based on ‘contract or commission’, and the 
‘third class’ consists ‘of hereditary governments over men’, which arise 
from war and force, but are legalist by a ‘tacit contract’ 

100 . Such moderate opposition is to be found m Justi (supra, n. 82) 

101 . Hume (Essays, n, 6) argues that the duty of obedience to the State Hume on 
cannot be based on a foundation of contract, because the extinct promise of the Social 
our ancestors no longer bmds us to-day, and the assumption that all were Contract 
bom free, and only became members of the State by virtue of their own 
promise, is contradicted by experience As a matter of fact, every man feels 
himself obliged without further question, and his re maini ng m the country 

does not depend on his free choice, and cannot therefore be mterpreted as 
an act of consent The real legal ground of the duty of obedience is the fact 
that we feel it to be a duty to obey, when once our prmutive mstmets of 
disobedience and ambition have been modified by a growing recogmtion 
that It IS impossible for society to endure without obedience (pp. 269-303). 

But Hume regards the making of an original contract, with a provision 
for resistance, as an actual fact Tme we possess no documents to attest the 
fact, because the contract was made m the woods, before the discovery of 
wntmg, and it was not -written on parchment or the bark of trees But we 
may read it m the nature of man, smee the surrender of our natural hberty 
m favour of our fellows could only come about by voluntary choice, and the 
beginnings of a government could not arise m the absence of consent 
(pp 266-9) Cf also Essies, n, a. 

102 This concepUon of the purpose of the State appears most defimtely Rousseau's 
m Hobbes and the absolutists who adopted his views, cf supra, nn 74 and view of the 
78. It also appears in Rousseau, who (i, c 6) regards the fundamental purpose of 
problem as being ‘ to find a form of association gm difende et protige de toute la the State 
force commune la personru et les btens de chaque associi, without abolishing the 
hberty and cquahty of all’ . see the author’s work on Althusius, p 345, n. 47, 
and see also p 1 13 infra 

108 This proposiuon [that the purpose of the State determmes the extent The power 
of Its authority] was never contested by the absolutists, it is the basis of the of the State 
deductions of Spmoza (Traci theol-pol cc 16-17 and 20), and it is employed limited by 
by Rousseau (i, c 6, n, c 4) It is expressly formulated by a number of its end 
writers — e.g HerUus, De modo const s. i, §6 (the citizens are not absolutely 
bound, either to one another or to the Ruler, but only guatenus ad Jinem 
societatis obtmendum expedit, smee it is not to be suppiosed that any further 
obligation has been mtended), J. H Boehmer, P spec i, c 5, ^ 20-30, 

Wolff, InsM §980, Jus. not vm, §§35, 37, Pol §215, Locke, u, c. 9, §131 , 

Achenwall, n, §§io, 98, Danes, §§26 and 780-9 (m aU States, certam 
‘ natural limits ’ on pohucal authority flow from the scopus cmtatis these are 
the only limits which exist m a cwitas necessaria, but lirmtes pactitn may also 
exist m addition m a cwitas voluntana), Bcccana, §2, Kreittmayr, §§1-2, 
Scheidemantel, ra, pp 330 sqq. 

BTSn 20 
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Earn the 104. Cf Leinathm, c. si, on the matters which m their nature are not 

absolutists subject to the authority of the State, see also cc. 17-19, Si, 34, s6 and De 

admit limits cive, cc 3-7, 14. Mevius [Prodromus, vi, §§ i sqq ) is like Hobbn m holding 

on the State that men have submitted everything to the State — mcluding even the rights 
which they hold by nature — and that no man, therefore, can mvokc the law 
of nature against the State. But he recognises that the dictates of jus naturtUe 
and JUS dtvtmm m r^ard to the rights of the mdividual are objective limits 
on the exercise of authority by the State. A similar view, though it rests on a 
different basis, is to be found in Horn, n, c a, §10 and c 12, §§a-i3, 
Bossuet, vi, a a and vm, a a , Finelon, c xi 
Spinoza on 106. Spmoza regards each mdividual as having transferred all his power, 
the State’s ^d thereby omtujus staan, to the conunumty, which thus possesses absolute 
limts power over all men Tract, theol -pol c 16, Tract pol cc 3-4. But the au- 

thority of the State is limited, none the less, by the natural law of its own 
power. It cannot really issue any command, nor can the subject reaUy 
transfer everything, inasmuch as he necessarily remains a man, and therefore 
a being who is spntually and morally free More especially, the mdividual 
reserves for himself the power of thinking what he likes, and of expressing 
his opmions orally and m writing But where the power of the State ends, 
its right also ends, and reason, which always considers its own interest, 
impels the State accordingly to hmit itself, m order that it may not suffer the 
loss of Its power, and thus of its right, through resistance In this way the 
State attains a recogmtion of the ‘dictote of reason’ — that its true object is 
not domination, but liberty cf Tract theol -pol cc. 16-17 and ao, Tract pol 
c 3, §§5-9, c. 4, §4, c 5, §§ 1-7 [It would thus seem to follow that Spmoza 
IS not, after all, one of the ‘absolutists’, as has been suggested previously.] 
The reader is referred, for an account of the views recently expressed by 
Menzel \Wandhmgen in der Staatslehre Spinoza's, Stuttgart, 1898], which to 
some extent diverge from those stated here, to the Addenda to the author’s 
work on Althusius [and edition], pp 34asqq , nn 39-41, and p 346 n. 49, 
and also to the Addenda to the 3rd edition, nn. 54-7. [The English reader 
may be also referred to Duff, The Moral and Political Ideas of Spmoza ] 

106. Contr soc i, c & {Paliinatum totaledechaque assocUaoec tons droits i Unite 
la commwiauld) , cf also c 7 

Rousseau on 107 Ibid n, c 7. Although there can be ao legal limits upon the sove- 
the rights reign power of the social body over its members, there are inherent limits 

of man ansmg from the very nature of the general will, of which all mdividual wilb 

are part, and which can only will what is equal and just for all Absolute as 
the sovereign may be, it can never really burden one subject more heavily 
than another, parce qu'alors I'affmre devenant prutKahtre son pouootr n'est plus 
competent, and thus the mdividual, m the last resort, has not made any real 
ahenation, but rather an advantageous exchange, receiving back for what 
he has given a greater security of his hberty, his equality and his life This is 
not logic , and it is m vam that Rousseau tries to shelter himself, m a footnote, 
from a charge of illogicahty The reader is referred, for an account of the 
vigorous controversy which has arisen recently m regard to Rousseau’s 
attitude to the theory of the rights of man, to the Addenda to the author’s 
work on Althusius [and edition], p. 347 n. 50, and to the Addenda to the 3rd 
edition, n 63 

1 08 Sieyis expressly says that societies only exist for the sake of mdi- 
viduals, and that the happiness of mdividuals is the only object of the social 
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state Works, n, p 32, i, pp 417, 431. But the purpose of the State is also 
(if only imphcitly) made to consist m the bappmess of mdividuals, when it 
18 defined by Hertius (s. i, §1) as tranguiUa et beata vita, or by Wachter 
(P 34) “S mutua et communis fehatas, or by Wolff (InsM. §972 and jfus not 
vm, § 14) as si^ficientia vitae, tranquillitas et secuntas 

There is less of an mdmduahstic tinge m the formula of Justi {Jlfatur imd 
Wesen, §§ 30-44) He makes ‘ the common happmess of the whole State ’ the 
object of commonwealths and their sovereign law (though he adds that, sove- 
reign as It may be, it can never warrant any acUon that is unjust m itsdf ) he 
regards hberty, security and mtemal strength as the mam elements of this 
happmess, but otherwise he leaves each people free to determme the par- 
ticular objects of Its own life But even Justi adds that the ‘common happi- 
ness’ consists pre-emmently m the happmess of the subjects, and secondarily 
’ of the Ruler 

A L vonSchlozer (pp i7ff ) distinguishes between (i) the Jims negativus 
of the State, which is limited to securmg and protectmg, as against fellow- 
citizens, ahens and natural causes, the four kmds of property (m a man’s 
person, his possessions, his honour and his religion), and (2) the Jines positivi, 
which come to be added with the development of civilisation, and arc 
directed to the advancement of prosperity, population and enlightenment 
(cf p 93 . § I) 

109 The purpose of the State is defined by Kestner (c. 7, §4 and 
§§i7sqq ) asjustitia colenda, by S de Cocccji (Abo. syst §§280 and 613), as 
defetisio juntm singulorum, by Hemeccius(§io7), as«cuntot«otiim, by Danes 
(Praeeogn §24 and P spec §§656 and 664-fi), as secuntas, by Hoffbauer 
(pp 236399.), as legal security, by Scheidemantel (i, p 70), as ‘the attam- 
ment of mtemal and external security by means of umted resources’, by 
Klem (ii, pp. 55399 ), as ‘protection ofsocialhfe’ In Filangien (i, cc 1-12) 
the purpose is conservazfone e tranquillitd m Mercier de la Riviirc, Turgot and 
the other Physiocrats, it is liberte et sQreti of person and property m Hume 
(Essays, n, no 3) it is simply jusUce, and King, Parliament, ministers and 
the rest — ^mcluding even the clergy — ^properly exist only m order to support 
the twelve jurymen. 

110. Locke (11, c g, §§123-31), foUowingthisideaof ‘insurance’, demes 
any other purpose to the State than that of guaranteeing natural rights, 
particularly the nghts of ‘liberty and property’. 

In the theory of W von Humboldt the final object of human existence is 
the development of personality (pp gsqq ) The State is only a means for 
attaining diat security of its atizens, and thereby that ‘ consciousness of legal 
freedom’, which are the mdispensable conditions of such development 
(pp 16399) Security has to be attamed both m regard to enemies without 
(pp 47399.) and between the citizens themselves (pp. 53399.) , and therefore 
Ae legitimate activities of the State are confined enUrely to (i) the enactmg 
of administrative, civil and cnmmal law, {2) jurisdicuon, (3) the care of 
mmors and lunaUcs, and (4) the provision of the means necessary for main- 
taining the structure of the Stotc (pp 100-77) Conversely, the making of any 
provision for the common good (pp 44399 ), and any attempt to mflucnce 
education, rehgion or moral improvement (pp. 6isqq ), are mjunous 
Kant goes furthest of all m the limitations which he assigns to the purposes 
of the State. It is confined to realising the idea of Right or law (Works, 
VI, p. 322 and vu, p. 130), and that realisation must be attamed without 
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reference to the consequences of good or bad which follow [i c the idea of 
impersonal Right must be earned into effect regardless of its effect on the 
Gro^ of persons], cf vi, pp 338, 446, vii, p 150 Kant expressly attacks 
the idea of the ‘ weUarc^tate’ — ^1 e. the State directed to the well-being of 
Its members — unless such well-bemg or happiness be understood only to 
mean a condition m which the constitution is m the greatest possible harmony 
with the prmaples of Right, or unless, agam, a law whi^ [immediately] 
aims at some form of happmess (e g opulence) is only mtended to serve 
[ultimately] as a means of securmg a system of Right, especially against 
external enemies, cf vi, pp 330sqq., vu, p. 136. 

111 Cf e.g. Locke, n, c 9, §131 and c 11, §§i34sqq., Wolff, Instil. 
§74, Sieyis, 1, p. 417, n, pp 3sqq. and 374sqq., Kant, vi, p 417, vn, 
P- 34- 

112 This theory [of a distinction between ‘ civil’ and ‘natural’ rights] 
IS already imphed m advance by all the doctnnes m which, from the Middle 
Ages onwards, the law of nature is exalted above the State, and it plays 
an important part m the thought of e g Althusius and Grotius. But it was 
only during the reaction against Hobbes’ attempt to annihilate the idea of 
the natural rights of man that it was formulated as an exphcit theory. Huber 
was particularly responsible for the development of a formal theory of the 
nghts (of person, property, hberty of thought and freedom to follow the 
divme commands) which must be reserved m all forms of State for the in- 
dividual, by means of the necessary articles m the contract [of government], 
and are thus removed from the control of the sovereign cf. De eiv i, a, 
cc. 3-5 and i, 3, c 4. Pufendorf also reserves for the individual, as a man and 
as a citizen, natural rights which, though they are imperfectly protected as 
against the sovereign, are still mdestructible. Elem. 1, d 13, §6, J. n et g, 
i,c i,cc. 8-g,Deoff hom.etetv n,c 5,c 9, §4, c ii. Hertius argues m the 
same sense, De modo const s. i, §6, and Schmier devotes a detailed exposition 
to the theory, in, c 3 and v, c. a, s. i. 

118. Cf Thomasius, /lutit. jur div 1, c I,§§ii4sqq and Fund i, c 5, 
§ 1 1 sqq , where a clear distinction is first drawn [before he comes to the 
particular question of hberty of conscience] ( l ) between jus connatum and jus 
acquisitum, and (a) between the ‘subjective’ side of any body of law [law or 
‘Right’ as expres^ in the rights of ‘Subjects’ or persons] and its objective 
side [law or ‘right’ as expressed externally m a concrete body of rules] Sec 
also J. H. Boehmer, P. spec, i, c. 5 and m, cc i-a, and Gunxlhng, c i, 
J§5i-6a. 

114 Locke, u,c ii;cf also Sidney, i, ss 10 and 1 1 and n, ss. 4 and ao. 
The same view appears m the French physiocrats 

115 The mam object of Wolff’s enquiries mto the extent to which the 
original law of nature is cither over-ndden by the contracts which form the 
State, or still continues to preserve its validity, is simply to attam a basis for 
dividmg the rights and duties of pohtical man mto those which are acquired 
and those which arc innate. The conclusion which he attains is that the m- 
dividual retains the sovereignty he enjoyed m the state of nature, m regard to 
all actions which the pohtical authority is not warranted by its puipose m 
regulating, but he also vindicates the mviolabihty of those ‘acquired’ rights 
which arc so much bound up with man’s being that he cannot be deprived 
of them. Instit §§68sqq., 980, Jus nat. i, §§36sqq. and vm, §§35 and 47, 
Pol. §§315 and 433. 
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116 . Cf. eg. Danes, P .^.§§710-46 (jura ttaUff-aJu:a6so/ula),NettelbIadt, Vogue of 
§§i43sqq., igsiqq , 1127, 1134-42 (ihete are obltgatumes connatae as v/eM as theory of 
contractae, and jma connate as well as quaestta), Achcnwall, i, §§63-86, n, natural rights 
§§ii and 98-108, Kreittmayr, §§32sqq , Scheidcmantel, m, pp 172-343. 

See also Turgot, art. Fon^iOR, §6, p 75 Us citoyais ont des droits et des devoirs 
sacris pour U corps mtme de la sociiU Compare also Blackstone, Comm i, c i, 
pp I24sqq. [where Blackstone disting^hes ‘absolute’ rights from those 
which are ‘social and relative’] 

Montesqmeu, it is true, assigns to the State the object of realising as far 
as possible the spiritual and econoimc liberty of the individual (cf e g xn, 
cc 1-18, xm, cc 12 and 14, xx, c 8, xxm, xxv, cc 9-13) , but m attacking 
slavery he merely uses the idea of the inalienability of hberty (xv, cc 1-18) 

[In other words, he speaks of liberty as achieved by the State, but at the 
same time r^ards it as mdependent of the State.] 

Justi also (§18) pronounces that government to be the best which limits 
‘ natural hberty ’ as htUe as possible and yet succeeds m achieving the purpose 
of the State 

117 . This IS espieoally true of Siey^ whose Reconnaissance et exposition des Droits de 
droits de I’homme et citqyen, of July 1789 (i, pp 427399 ), forms the basis of the 1 ' homme 
pubhc Declaration of the Rights of Man (i, pp 4i3sqq ). Along with free- m 1789 
dom, which the citizens bring with them as their inalienable right into the 

social state (n, pp 3399 ), he makes property, ‘that God of all legislation’ 

(n, p 35), mviolable by the State cf also n, pp 374399 * In the present 
context, m which we arc only concerned with the theoretical [and not with 
the historical] development, we need not reckon with the fact, on which 
Jellmek has remarked, that the Amencan ‘biUs of rights’ [e g the Virginia 
Bill of Rights, and the Pennsylvania ‘Declaration of the Rights of the 
Inhabitants of the Commonwealth or State’, of June and September, 1776] 
were antenor to the French Revolution of 1789 as constitutional assertions 
of the fundamental rights of mdividuals 

In Kant also the innate and maUenablc rights of the mdividual — m the 
three senses of the liberty of man, the cquahty of subjects and the inde- 
pendence of the citizen — ^form the limits and the canon of all pohtical life* 

Works, VI, pp 322sqq and 4i6sqq and vu, pp 34399 , 147399 A similar 
view IS to be found m A L von Schldzer, pp 51 sqq Hoffbauer goes to the 
furthest length. He begins by dcvelopmg a system of tlie absolute (or 
onginal), and the conditional (or acquired) rights, which belong to all 
rational existence (pp 64399.) , he then proceeds to depict the absolute or 
onginal rights of man (pp. 1 1 1 sqq ) , only after that does he amve at man’s 
conditional or acquired rights (pp I20sqq ). But even now he has first to 
discuss the ‘umversal’, and then the ‘particular’, species of such rights, and 
afterwards, under the latter head, to treat of an ‘extra-social’ form, before 
he finally amves at the ‘social’ form of the ‘particular’ species of ‘condi- 
tional’ rights [cf n 19 supra for this process of subdivision in excelsis] 

Moser attacks the conception of the nghts of man (Misc Writings, i, 
pp. 306, 313, 335) but he defimtely recognises m an earlier work (Patriot. 

Phantas. ni, no 62) the existence of free rights of the mdividual which are not 
forfeited m the sexual state. 

• Reference may also be made to T. Paine’s Rights of Man, Part i (of January, 

> 791 )- 
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TTu 118. In thu connection [i e as regaids the passing of individualism into 

vanatums of a system of social absolutism, and vice versa] the variations of opimon which 
FtchU's news Fichte could achieve without abandoning his theoretical basis are par- 
ticularly significant In 1 793 he regards the purpose of the State as consisting 
only m ‘the cultivation of liberty’ (M'oris, vi, p loi), in 1796, m speakmg 
of * the purpose of Right or law he is already wiUing to think of an economic 
transformation of the State in conformity with the idea of Right, and in 1800 
(ill, pp 387 sqq ) he even derives his socialistic State, directed to the general 
welikre, from this idea [Gierke here is referring to Fichte’s Der geschlossene 
Handelutaat, on which see W Wallace, Lectures and Essays, pp 427sqq ] By 
1 804 he IS expanding the purpose of the State into ‘ the purpose of the human 
race’, which leads him to mterpret it as being the promotion of general 
culture (vu, pp i44sqq ) , and m 1807 he depicts the ideal of an educational 
State (vn, pp 438sqq.) Later still, he attempts to reconcile this later pur- 
pose of education and moral development with the earlier purpose of ‘ the 
cultivation of liberty’ {Works, rv, pp 367 sqq , Posthumous Works, n, 
PP 53^42) 

Corresponding to the variations m his view of the State’s function are the 
changes m his conception of the relation of the mdividual to society At first 
he emphasises the inalienable rights of man which cannot be dimmished by 
any form of contract {Works, vi, pp 159-61) In his Naturrecht (1796-7) he 
argues vigorously, in opposition to Rousseau, that the individual is only 
merged into the organised whole in one part of his bcmg and nature, but 
otherwise remains ‘a completely free person, who is not woven into the 
whole of the body pohtir ’{Works, m, pp 204-6) , and even m Der geschlossene 
Handelsstaat of 1800 he still mam tains this pomt of view (m, pp 387 sqq ) 
In his Grundzugen des gegemvarltgen Zeitalters (1804-5) entu-ely alters his 
view the mdividual is now completely merged in the perfect State which 
ought to be the goal of endeavour He has notlung per se he has everything 
in virtue of being a member of the State, he is entirely the instrument of the 
Slate, and he is only sovereign ‘m regard to his necessary purpose as a 
member of the race’ [1 e he is only sovereign in so far as he is jjart of a 
general humamty which is itself sovereign in detenmmng the purposes of 
Its life], cf vn, pp. I47sqq , 153, I57sqq , aio He takes the same line m 
the Reden an die deulsche Nation (1807-^) , but later still he adopts more of a 
via media, emphasising Uic ‘moral hberty of tlie will’ which is still left to the 
‘ instrument ’ of which he had previously spoken (n, pp 537 sqq ) 

119 [Not only is individualism no bulwark against socialism and com- 
munism] on the contrary, it rather appears as if the elevation of the m- 
dividual into the terminus a quo and the lermmus ad quern of social institutions 
were an inseparable element of socialistic and communistic systems. 
Recognitions 120 Leibniz approaches nearest to this way of thmking, m the mtro- 
qf the soaal duction to his Cod jur gent dtpl i, §§11-13. There are also statements in 

whole in Ferguson (i, cc. 7-10) which make the social aim consist, not in the greatest 

eighteenth- possible amount of pleasure, but in the greatest possible amount of spiritual 

century activity, and therefore m the free development of the powers both of the 

thought nabonal commumty and of mdmduals cf also v, c. 3 Scheidemantel too 

rises to the view (i, pp 75sqq ) that there are certam natural basic rules for 
the attainment of the aim of the State, of which the greatest is that the 
wcll-bemg of the whole and the private well-being of the parts arc to be 
simultaneously and jomtly pursued by every mdividual and every society. 
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but that, where there u any clash, the well-being of the whole must be 
preferred 

121. Horn accordingly makes a definite attack on theories of the original 
sovereignty of the people (n, c i, § 18), of the existence of a ‘real majesty’ 

[as distmet from ‘personal’] (ii, c 10, §§11-15), “"d of the possibility of a 
subjectum commune of majesty (ii, c ii, §1) But he equally impugns the 
poasibihty of the popular community possessing my right whatsoever as 
against the Ruler (n, c 5, § 1) 

122 Horn attempts to prove (m,c un § a) tliat It IS impossible for pZurei Horn’s 
conjimctm to be the ‘ Subject’ of majesty When rule is ascribed to all ut uni- atUick on 
verst m a democracy, it is tfiso facto also attributed at the same time to all ut any form 
stngult, and the result is that, smee mpertum et obseqmum non inhabitant unam of plural 
personam, the existence of any ‘Subject’ at all is really denied If, on the sovereignty 
other hand, it be admitted that stngult are simply subditi, it follows that no 
other quality than that of being a body of subdtlt can be predicated of singuli 
conjunctm, 1 e of all when they are rt^arded as umted in a umversitas * More- 
over [apart from the logical difficulty] there is a further difficulty, which is 
involved m the rccogmtion of the majority-pnnciplc That rccogiulion 
means either that miverst are deposed [m favour of a mere majority] or that 
the rulers are, m part [1 e as regards the minority], turned into bemg the 
ruled , but in any case a sovereign which changes with each vote would be 
a cunous sort of sovereign If we now turn from democracy to aristocracy, 
we find once more that there is no ‘.Subject’ or owner of majesty Here 
agam, just as in democracy, a distinction has to be made between umversi and 
Stngult, though the two things thus distinguished are really one and indis- 
tinguishable. For if stngult have nothing, untverst equally have nothing, and 
if miverst have authority, stnguli equally have a part of that authority, and 
the result [on the latter supposition] is that each member of the ruhng class 
will have a particula majeslatis which, like the whole of which it is a part, will 
be summa, and thus a number olsumma mperta will arise Horn then argues, 
m §3, that It is no less impossible for omnes or pluses to possess ‘majesty’ 
severally (dwisim) than it is for them to possess it jointly {conjunctm) 

] 28 Cf m, c un , and supra, n 96 to this section 

124 Pufendorf (J n et g vii, c 5, §5) delivers a vigorous attack on the Cntus of 
‘ sophistical ' arguments of Horn, objecting to him that, at any rate in morali- Horn's views 
bus, the whole can possess attributes which no part possesses, and arguing 
accordingly that, in corponbus moraltbus compositis, aliquid tnbui potest mwersis 
quod neque omnibus (1 e singulis divistm sumtis) neque mi alicui ex tills singulis 
queat tnbui, adeogue mtversitas revera est persona moralis a singulis distincta, cm 
peculians volmtas, actiones etjura tnbut quemt, quae in singulis non cadmt Com- 
pare also Schmier (i, c 3, nos 62-72), who seeks to prove, in oppiosition to 
Horn, both the philosophical and the legal justification of the distinction 
between a totum composition and its partes separatim acceptae 

126 Spinoza agrees entirely vnth Hobbes in thinkmg that a social body The Ruler as 
controlled by a single mmd (ut ommum mentes et corpora unam quasi mentem representing 
umtmque corpus componant) can come into existence through the vesting of all the Group 
power in the Ruler, m virtue of a transference of their power by all m- 
dividuals, so that the Ruler, qm Cwitas, henceforth represents the will of 
every mdividual Civitatis voluntas pro omnium volmtate habenda est id quod 

* Cf the argument of Hobbes, supra n 155 to § 14. 
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CtvtUts justum et bonum esse decermt, tanquam ab unoqmque deaetum esse censendum 
est cf Eth. IV, prop i8 schoL, Tract pel c 2, § 15, c 3, §§ 1-5, c 4, §§ i-a 

Mcvius {Erodrmm, v, §§23-6) similarly holds that the mw, by virtue of 
which the State is vna oelut persona (cm una mens, unus sensus, tma voluntas, et 
amma inter multas velut una atque eadem), is based on the submission of all wills 
to that of the Ruler, whence it follows that tmperantes totam multitudmem re- 
praesentant et ejus nice sunt — ^their action counting as the action of the ‘whole 
commumty and of all severally’, and the ‘will and judgment of the Rulers 
being the will and judgment of the whole society or State ’ See also Houtuy- 
nus, Pol gen §99, no 14, Micraehus, l, c 10, §§14-17, Bossuet, i, a 3, 
prop. 1-6, VI, a I, prop 2-3 

126 Cf Tract theol-pol c 16 (coetus unisersus homtnum, qm coUegialiter 
summum JUS ad omnia, quae potest, habet). Tract pol cc 3,6 (ut jus, quod unus- 
qmsque ex nature habet, collective haberent) , Eth iv, prop. 18 schol. 

127 Eg the one conclusion that emerges m Bossuet (v, a 1) is nothing 
more than the dictum, so often quoted since, that the monarch is I’Etat mime 

128 Huber, Dejare I, 3, c 4, §§8-83, n, 3, c i, §35 see also, on the 
vahdity of the majonty-pnnciple, which is referred to an onginal act of 
agreement, i, a, c 3, §§27399 , n, 3, c 1, §§ai-2 and c 2, §§3-4 

1 29 Ibid 1, 3, c 2, § 14, c 6, §26, 1, 9, c 5, §§51 and 65-72 , n, 3, c.6, §2 

180 Ibid n, 3, c 6, §§i-io 

Pufendoif 181 Cf Elem i,def 4,§i3,J n et g i, c i,§i3 persona moraliscomposita 

on corpora constitmtur, quando plura indundua kumana ita inter se uniuntur, ut quae m istius 
moraha unionis volunt out agunt pro una voluntate unaque actume, non pro plunbus censeantur 
as created Therefore, he argues, not only is a pactum unionis necessary m order to pro- 

by consent duce, first of all, the State (J n etg vn, c 2, §6) , a similar pactum singulorum 

cum singulis, to the effect that certam things shall be managed jointly and m 
the mterest of una persona moralts, is also mdispensable for famihes, corpora- 
tions and local groups (Elem n, d 12, §26) In another passage, where he 
distinguishes between corpora tutturalia, artificialia and morcdia, Pufendorf re- 
peats his view that a corpus morale, which remains identical m spite of all the 
changes of its parts, may be produced by a simple conjunctio hominum (J n 
etg vui,c 12, 1 7) [In other words, a moral body may already exist in virtue 
of conjunctio, before any further step has been taken, such as the appomtment 
of a representative organ to act on its behalf] 

Pufendorf 182 Cf Elem i, d 4, §3, J n etg i, c i,§i3 Idque tunc fieri intelligitur, 

on the quando singult voluniatem suam ooluntati unius hormnis am concilii ita subjiciunt, ut 

conditions pro omnium voluntate et actume velmt agnoscere et ab aliis haben, qmcquid iste de- 

of real crevent out gessent circa ilia, quae ad umonis ejus naturam ut talem spectant et fint 

Croup- ejusdem congruunt, unde est, quod cum alias, ubi pluses quid voluennt out egennt, tot 

personality voluntates et actiones extare intelliguntur, quot numero personae physuae seu indimdua 

humana ibi numerantur, in personam tamen compositam coalitis una voluntas tnbuatm, 
et quae ab illu ut talibus proficiscilur actio, una censeatur, utut plura individua physua 
ad tandem concurrennt He adds that under these conditions [1 c where there 
18 a moral body actmg corporately through a representative] corporate pro- 
perty comes into existence, which does not belong to singult, and other similar 
developments follow. See also J n et g vn, c a, ^5, De off horn et cw ii, 
c 6, §§5-6 umn multorum hommum voluntates nulla aha rations possunt, quam si 
unusqmsque suam voluntatem ixduntati umus homints out unius concilii subjuiat, ita ut 
detneeps pro voluntate omnium et singulorum sit habendum, qmcquid de rebus ad 
secuntatem communem necessants tile coluent Pufendorf aigues, on this basis. 
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that a Group-person never arises from a simple contract of umon, it must 
always be called into being by a number of contracts (necessanam est, ut 
volmtates wresqiu sms imuxnnt mtervementtbuspaclis), which find their culmina- 
tion m the contract of subjection, r£ Jf n etg vn, c 2, §6. It follows that a 
Systema Cmtaium [1 e a confederation], being a nuda conventto, and not having 
erected any tmpenum, is not a ‘person’ [smee there is no man, or body of 
men, with authority to represent it], and cannot act by majonty-decision 
cf J. n g vn, c 5, §20 

[In brief, the argument is that while simple conjuncito can produce a ‘ moral 
body ’ (see the end of the preceding note), and while such conjunetto may thus 
be the first step m constituting a ‘moral person’, there is something more 
needed before a real ‘moral person’ can emerge That something more is 
the creabon of a representative organ, and submission thereto, for only m 
the ‘person’ of the representative organ ciui the ‘person’ of the corpus morale 
really exist and function.] 

188 The doctrine of erUta moralta already occurs, m essence, m Elem i, 
d isqq [of the year 1660], but It IS develop^ further in jr n etg i, cc i-2 
[of the year 1672] 

134 Jf n etg. i,c 1, §3 They are mere modi, which do not come mto Pufendorf's 
existence, like entia phystca, through ‘creation’, but through ‘imposition’ theoiy of 
le they are ‘superadded’ to somethmg already in existence They have no entia 
pKJwer of produemg physical changes , and the only effect they produce is moralia 
on the mind, by making men understand better the nature of their actions 
(§4) Jtist as they only come into existence by ‘imposition ’, so they may be 
changed, or even abolished, by some alteration of such ‘ imjxiMtion ’ (whether 
by God or men) , but the sort of change to which they are thus subject is one 
by which tpsa personarum aut rerum substantia phystca is not affected (§23). 

185 Ibid §§5-6 Pufendorf prefers the twofold classification of ‘moral Some are 
entities’ under these categories [of substance and attribute] to the single substances 
classification which we should have to adopt if we confined ourselves to the some only 
idea that all entta moralta, being modi, arc attributes of homines, actiones or res attributes 

ISO. Pufendorf begins by argumg that in the moral world status, as the p/Porgl 
basis of the existence of ‘moral persons’, corresponds to what spattum ls in persons 
the physical world as the basis of the existence of physical persons in plac e 
and time * He admits some difference spattum can contmue to exist after substances 
the disappearance of all natural objects, but status is inconceivable after the 
disappearance of the persons who exist m that medium (loc cit §§6-10) 

Having drawn this analogy [between the basis of existence of moral and 
that of physical persons], Pufendorf proceeds to interpret ‘moral persons’ 
themselves m the light of the analogy of physical substances (§§12-15) [But 
while he thus mterprets persons as being moral in a way analogous to that m 
which substances are physical], he thinks it unnecessary ever to interpret 
objects {res') as being ‘moral’ m this sort of way, since the attributes of 
objects (e g that they arc ‘sacred’) can be rcferrtxl on a deeper analysis to 
an obltgatto homtnum (§16) t Other entia moralta [1 c moral entities other than 

* Pufendorf’s i^uon IS ‘time-space’ it is both temporal and spatial extent 

t We need not regard a thing, such as a sanctuary, as being an ens morale, on the 
ground that it has the attribute of bemg sacred, and that there must be an mi as 
the substance which carries that attribute Really, the attribute of being sacred 
can be reduced, if we turn from the thing to the men behind the thmg, to an obliga- 
tion of men to regard the thing as sacr^ 
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persoruu] are not ad analogtam suhstantianm concepta they are simply modi, or 
attributes, of a purely ‘formal’ character (§17) They exist, that is to say, 
cither as ‘qualities’ (e g. a ‘title’, or a ‘power’, or a ‘right’, or an ‘obliga- 
tion’, are all qualities, §§i&-9i), or as ‘quantities’ (e g ‘price’, or ‘credit’, 
or the value of a business, are all quantities, §22) 

Moral persons 187. Lac. at ^ia:Enttamondta,fuae ad analogtamsubsUmiiarumconctpiwitur, 
simple or dicuntur persoruu morales, quae sunt homines singuli aut per vinculum morale in unum 

compound yistema cormexi, considerati cum statu suo aut munere, m quo in vita commum ver- 

santur Sunt autem persoruu morales vel simplices vel compostlae. 

Single moral 188. Loc cit §12 The jbsrjoiia mofo/tr is therefore either 

persons (whether such ‘person’ be principalis, or minus prinapalu, or repraesentatwa), 

or pnvata (accordmg to profession, cmc status, family standmg, descent, sex 
and age) The ens morale can never be a qualitas physua if a plebtuan becomes 
a noble, or vice versa, no physical change is involved, and the Catholic 
doctrme of an ‘mdehblc moral character* is therefore absurd (§23) [See 
n 1 34 supra, on the ‘ imposition ’, and the consequent possibility of removal, 
of the modus — the attribute or character — ^which constitutes ‘moral bemg’. 
It follows, on this aigumcnt, that ‘imposition’ makes the ‘character’, or ens 
morale, of a priest, and what has been ‘imposed’ can be removed Holy 
orders, therefore, are not ‘an mdclible moral character’, to argue m that 
sense is to treat such orders as a ‘physical quality’ which cannot be altered ] 

130 Loc cit § 14 (the individual may ‘bear’ a number of ‘persons’ be- 
cause he has a num^r of ‘positions’ (status) which do not conflict) 

140 Loc. cit §13 cf supra, n 132 

1 41 Loc cit § 15 here we see that the impositio of an mi morale is not m- 
dependent of every quality of the object Caligula could make a fool into 
a senator, but not his hoise 

Pufendorf also rejects the personification of inanimate objects which 
Hobbes achieves me 16 of the Lemalhan [eg of a bridge on which there is a 
right of chaigmg tolls] as an unnecessary fiction — cum simpluissime dicatur, 
a civitate certis hommibus injunciam curam colligendi reditus istis rebus servaruiis 
destinatos, et quae eo normne oriuntur actiones persequendi aut excipiendi 
Nature of 142 Cf iZrm. i, d.4, §3, J' n etg i,c i,§i3,vn,c 2, §6 It follows that 

compound persoruu morales compositae arc not able seipsas qua tales obligare, any more than 
moral persons single persons arc able to do so Their decisions only bind membra soculatis qua 
singula, nequaquam autem societatem ipsam qua talem The contract for the founda- 
tion [of the society, as a 'compound moral person’] is not a case to the con- 
trary the society does not ‘ obhge itself’ m any way even by that act , all that 
happens is that ‘ the members severally, as su^, bmd one another mutually, 
to the effect that they are willing to coalesce m a single body’ If an m- 
dividual afterwards gives a vote, he too does not oblige hmiself directly 
thereby, it is only mdircctly that he does so— 1 e m so far as he helps [by 
that vote] to form the will which under the pactum fundamentale is bmdmg 
upon him. CS. Mem i, d 12, §17 

148 Pufendorf himself often uses the expression instead of 
persona moralu simplex cf J n etg 1, c i, § 13, vn, c 2, §6 and c 5, §8 
Such persons 144 Pufendorf expressly urges that ‘ naturally ’ a confusio omnium volunta- 
not natural, turn in unam is impossible, and that a common will can only arise [by some- 

but created thing more than a natural process, 1 e ] by a maralis translatio voluntatum, 

by agreement whereby illud qmsque velle censetur, quod in alum contulit, \atque ac] si ipse velit. 

In the same way the umon of the powers of individuals [as distmct from their 
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wills] does not come to pass naturally, but as a result of promises of obedience 
and the giving of guarantees for the fulfilment of those promises cf J n.etg 
VD) c. a, §5 and De off horn el civ n, c 6, §§5-6, and see also, as regards the 
impossibihty of unto naturalis and the nature of unto moralis, Otto’s commentary 
on the latter passage Pufendorf accordingly goes so far as to commend the 
comparison drawn by Hobbes between the State and an ‘artificial man’, 

J n.etg loc cit ^13 and De off horn etetv loc. cit §10 

145 Elem i, d. la, §a7,J n etg vn, c a, §§ 15-19 and c 5, §6,Z)eq^ Even their 
horn et CIO n, c 6, § i a Such an agreement [establislung the validity of majority- 
majonty-decisions] is always to be presumed, m Pufendorf’s view, because decisions 
there is no better way than majority-decision of arriving at a united expres- depend on 
Sion of will by an assembly He admits that any individual, on entering a a previous 
soaety, may reserve for himself a right of giving or withholding his assent agreement 
[to a majonty-decision] on any issue, but he argues that, even in that event, 

the mere perlinacia of such an individual does not affect the decision of the 
assembly adversely, for though the decision will not be bmding upon him 
ex suo consensu, it will still be binding ex generalt lege ut caeterissese eommodum 
praebeat et ut pars se conformet ad bonum totms 

146 3 n etg vn, c 2, §§13-14, horn et civ ii, c 6, §§io-ii The 

commentators — ^Titius, Otto, Trauer and Hertius— expressly censure 
Pufendorf for taking over from Hobbes, in these jiassages, the identification 
of the Inmans with the Civitas cf also Titius, Obierv 

147 Pufendorf accordingly describes the sovereign Concilium in a repubhc 
as a persona moralis composita OT conjuncta Elem i,d i2,§27,J' n el g vn, c 2, 

§ I5> c 5 j §5. -D* off horn et ctv 11, c 8, §4 

148 . Hert, for example, emphasises the fact that what is ‘physically’ Hert modifiet 
impossible is sometimes ‘morally’ possible, and what is monstrous in physicis Ptffendorf 
may be unexcepUonablc in mordibus e g on a consideratio physica a plurality 
of men cannot be one, nor one man a plurabty, but on a consideratio moralis 
a number of men may be taken together as a smgle person, or one man may 
be taken to be several persons In the realm of nature a single head with a 
number of bodies, or a single body with a number of heads, is a monslrum, 
but this IS by no means true of moral bodies Cf Armot ad Pufend J n et g 
I, c 1, §3 n 4 and Opusc 1, 3, pp 27899 and n, 3, pp 41 S99 

149 Thomasius defines a persona as homo consideratus cum suo statu He Thomasms 
distinguishes between the persona simplex, sc umeum individuum humanum, and retains his 
the persona contfiosita ex plunbus indwiduts certo statu unitis {Instil jur div i, c i, theory 
§§8^7) , and he defines the State as a persona moralis composila (ibid iii, c 6, 

§§62-3) Titius regards jurisprudence as almost exclusively concerned with 
personae morales, which are either singulares or compositae {Obsera 94, Jus 
pnv. Rom -Germ vm, c 2) Cf also Ickstatt {Opusc ii, op i, c i, §§14-15), 
who regards persona moralis simplex and persona moralis composita as distinct, 
exactly like Rifendorf 

160 Hert, Opusc i, i, pp. 286 and 288, n, 3, pp 41 and 55, Gundling, 

Jus nat c. 35, §34, c 37, ^3-10, and Exerc 16, §5 {personae mysticae vulgo 
audiunt, ac morales compositaeque dicuntur) , Schmier, i, c 3, nos 62-72 , and also 
Becmann, c. 12, §7 

161 Nettelbladt {Syst nat §83) can sUll remark madcntally that 
‘physical persons’ are also called ‘single’ {singulares), and ‘moral persons’ 
also go by the name of ‘composite’ or ‘mystical’, but he hunself only uses 
the expression ‘moral persons’ Cf also Sidicidcmantel, ni, p 244. 
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162 Cf eg J H Boehmcr, P spec i,c a, §1, c 3, §i n o,Heinecaus, 
Elem. n, §20, Achenwall, Prdeg §§92-3, n, §§3 and 15, HofTbauer, pp, 190, 
244, 29a, 310 

Leibniz adopts the terms persona naturcdis and persona ciodis in his temim- 
ology, but he also uses the adjectives moralis or Jicta as synonymous with 
ctvilis Nova meth n, §16, Introd to the Cod jur gent, i, §22; Caesar -Fiirst 
c II, Spec, demonstr pol pr i and 57 

168. In the theory of Wolff {InstU. §96) man is a persona moralis or sitt- 
liche Person m so far as he is regarded as the ‘ Subject’ or owner of rights or 
obligations, and is thus m a moralis status or sittliche Zustand, cf also §§850, 
963, 1030 

Danes (Praecogn §§9, 24) holds that by ‘person m thcjundical sense’, or 
‘moral person’, we mean man ‘m so far as he has a certam moral status’ — 
ex quo mamfestum est a personalitate ut ita dtcam physica ad personalitatem moralem 
non valere consequentiam. 

1 54 Thus Treuer, in a note to PufendorTs De off horn et civ n, c 6, §5, 
holds that a ‘umon of wills’ is possible by means of mere societates et foedera, 
without impenum — though a umon by means of intfienum is betti 

Thomasius mterprets the peisonahty of the State m exactly the same way 
as Pufendorf {Instit jur div in, c 6, §§27, 31, 62-4, 157, Fusid m, c 6, §7) , 
but after including the State m the category of rocisIaJer msxtae, which blend 
the pnnciple of Fellowship with that of Ruleiship, he proceeds to add to 
these ‘mixed societies’ two other forms of society — the societas inaequalis of 
God and man, which rests on the pure principle of Rulcrship, and the societas 
aequalis, which rests on the pure pnnciple of Fellowship {InsM jur div i, 
c I, §§91-113. ni,c I, §§57-74) 

Tiiius ascnbcs the umty of the personality of the State entirely to the re- 
presentation of all Its members by the Ruler, who has thus a double pierson- 
ality, while the subject only possesses a single personality [Spec jur publ i, 
c t) §§43S<1<1 > VII, c 7, §§i9sqq ), but in dealmg with the umvmitiu, which 
he relegates altogether to the sphere of private law, he assumes the existence 
of a purely Collective persona moralis composita [Observ 94, Jus pnv Rom - 
Germ vni, c 2) 

155 De nu^ const. s. i,§§2-3 (Opusc.i, l,pp. 286-8), cf alsoElem i,s 3. 

156. Cf Opusc I, I, p 288 [Qjusd enim de universitate dicitur, earn nec antmam 
nec intellectum habere, non consentire nec dolo facere, hinc alienum est, quoniam um- 
versitas pars est tantum cwitatis et giacgsad juris spintusve habet, accepit concessu vel 
expresso vel tacito con^tum summae potestatis, * atque hactenus persona est mystica, 
sive ex praescripto juris personae mcem sustmet; neque dubium est, gum hoc aspectu 
contrahere et delinquere possit) Hert accordingly ascribes an absolute repre- 
sentative authority to the Rector Cwitatis [the Head of the Slate], but he will 
only allow to the Rector Universitatis [the Head of a corporation] such re- 
presentative authority as comes within the limits of the powers granted to 
hun by the sovereign (note 3 to Pufend J.n et g vn, c 2, §§22, and Opusc 
n, 3. P 55)- 

157. Opusc I, 3, pp 27-44 

158 Ibid n, 3, pp. 41-7 

159 In his treatment of the first set of cases [those in which one man 
sustains several personsJ.Hert bq'ins by considenng thepossibihty of thesame 

• ‘By the concession of those who are in control (conpotes sunt) of the supreme 
power.’ 
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individual being reckoned, upon a eonstderatw moralts, as being several differ- 
ent persons in his different capacities (sect i, §§1-2) He proceeds to lay 
down some jejune general rules for such contingencies (sect i, §§3-7) He 
then discusses, as cases which come under these rules, (i) the union |in one 
man] of various rights of status which have their ba^ m the Family and 
the State (sect a), (a) the different capacities enjoyed simultaneously by 
the Emperor, and by the Estates, in the German Empire (sort 4), and (3) 
the conjunction of a number of different powers [in the same individual] 
m the domain of private law (sect 4) 

160 In treating the second set of cases [those m which several men sustain Hts theory 
one pierson], Hert begins by attempting to prove the possibility of several of several 
men umtmg to form a single persona moralts There are three sorts of unum — men unth 
the tmum per se, the unum per accidens and the umon per aggregaiionem — according one ‘person 
as It IS a ‘natural’, an ‘artificial’, or a ‘moral’ bond which mutes the parts 
in question A ‘moral body’ is brought into being by a ‘moral bond’, quo 
per instituium humanum dtversa tndiutdua tta coUtguntur, ut unum esse mlelltgantur 
(Proleg §§1-2). He proceeds to surest general rules for collective persons 
[of this moral order] Either a societas aequalts or a soctelas rectona may be the 
basis (§3) the Group-person may come to possess capiacitics and rights (c g 
of legislation, or the power of life and death) which belong to none of tlie 
single persons so grouped (§4), the associates contmue to remain certo as- 
pectu smguli (§5), the rights and duties of the collective person non sunt 
stngulorttm ntsi per consequenttam (§6) 

Hcrt then distinguishes two ‘sources’ of this ‘umty of persons’ [m a moral 
body] ITie one is ‘Lex jingit’ , the other is ‘Comientto hommum effuit’ Under 
the first head — that of the feigned umty of persons (sect, i) — he treats of 
paterfamtltas et /thus (§§1-7), of defunctus el haeres (§§8-16), of defunctus el 
haereditas jacens (§17), of jus repraesenlaturms (§18) and of Chrtslus et Ecclesia 
(§19) Under the second head — that of contractual umty of persons (sect 11) 

— he deals with matnmomum (§§ 1-3), ctvtlas (§§4-8)> unwersitas (§§0~i > )« 
deberuli et credendt (§§12-15), and vasalh feudum iruhvtduum hahenles with 
feoffees (§ 1 6) 

161. Jus not c 3, §52 (m irr^erto cunli tmperanles sob mens ciintatis sunt, etsi Gundbng 
subjecli non carent mente, sed sapiunt ipsunet, tmmo aliquando tmperanhbus saptenbores holds that 
suat),c 35, §3o(magistratus voluntas est voluntas untpersorum el singulorum),c 37, the State 
§§2-3 and X)tsr c 34 The /vrsona morafis ssu i^stica only appears, therefore, rteeds a 
m Gundling’s theory of the State when he is speakmg of a republic Jus not. representative 
c 35. §34. c 37. §§3-«o 

162 Dissert de imwersitate debnquenle,^ 1-5 A URiiwrsitos is only a ‘ multi- He makes 
tude ’ muted by ‘ consent ’ the object of such consent is in unum coalescere, a corporation 
ut idem mtelbgere et velle censeantur from consent directed to that object re- only a 
sultat umtas, cujus ratione personae mysticae vulgo audiunl, at mmoles con^rositaeque collective unit 
dicuntur 

168. Loc. cit §§6-8 .d _/ic/io juris is m no way necessary to explam this His rejection 
Grouji-pcrson We can sec for ourselves how a umty like that of an individual of the theory 
man comes mto existence through the umon of the wills of a number of men of fiction 
It does not matter if it is only with the mtcllect, and not by sense-perception, 
that we realise the umon of the Many in the One, and the distinction of the 
One from the Many. If it did matter [1 e if sense-perception were a neces- 
sity], all res mcmpmales would be imaginary, and only what we sec or hear 
or smell or feel or taste would be real, and that is absurd, for smee there is 
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no demonstratio without mentis abstractio, and no truth without demonstration, 
we should be driven to saying that truth itself is untrue. .Nor is a Jictio 
necessary to explain the assumption of a consensus universitatis , for although 
a consensus omnium is not easy to attam, it none the less follows from the nature 
of a unwersitas (since it exists, but cannot contmue to exist without moUon, 
and must therefore necessarily choose modus oolendi out nolendi possibilis m 
order that it may set itself m motion) that ‘ the will of the major part should 
count as the will of the whole person constituted by a number of men’ 

Gundling, however, admits that umoersitates certo sensu artfficiales sunt quia 
pactis coaugmenlantur qmbus Hobbestus non male artificii nomen tnbmt They are not 
created by nature, but by reflecUon and will 

104 We must note, it is true, Gundlmg’s contention (loc. cit §§ 13-4B) 
that a unwersitas may even be guilty of deUct and suffer penalues accordingly 
But It IS also to be noted, first that such delict can only be comimtted (m his 
view) by the common action of all, and not by a majority or by the body of 
managers, and secondly that a umversitas may also commit murder or similar 
crimes, while, as for the jienaltics of dehct, it is only the g^uilty persons 
(either taken tt^ther or severally) who are affected by them, and the 
abolition of the corporation as such is not regarded as a possible penalty 

165 This distinction appears m Kcstner, c 7, §3 (cf also Hert, supra 
p laa) and in Schmicr, i, c 3, n, c 3, s. 1, v, c. i, nos Sysqq and 

c a, nos sasqq 

166. According toj H Boehmer, a socutas means a conplexus plunum per- 
sonanm uniiarum inter se ad cerium Jinem it constitutes a ‘ moral body ’, and the 
spintus of that body is a umon of the wills of all, in one will, such that con- 
junctim considerati unam in moraltbusrepraesentent personam In an ‘ equal society’, 
this ‘umon of wills’ is based upon ‘simple obligation’, but just for that 
reason it remains imperfect In an ‘unequal society’ — though the ground 
or basis is still an ‘association of equals’ — the factors of tmpenum and sub- 
jectio are supcrunposcd, by the ‘submission of all wills to the single will of 
one man or of a whole council’, with the result that ooluntas ommum in voluntate 
hujus ita concentrator, ut quod imperans summus m negotiis ad Jinem cioitatis spectanti- 
bus indt, omnes velle moraliter censeantur (Cf Jus publ univ P gen c a, §4 n /, 
P spec I, c a, §§i-i8,c 3.§>n <’.§§i5-a«) 

107 Cf Hemcccius, £lein n, §§13, 115, Mullerus, i, c i, Wolff, /rutd 
§839, Nettelbladt, Sysf not §§354~6*> Achenwall, n, §§88-39, Danes, 
Praecogn. §§17-83, P spec 550sqq , Hoffbauer, pp 194, iggsqq , 305 sqq 

108 This view explains why the State, as a societas perfectissima, was re- 
garded as bt^nning its existence with the substitution of an ‘unequal 
society’ for the onginal ‘equal society’ (which is sharply distinguished from 
‘democracy’ (Boehmer, i, c 2, §§6-ia), and occasionally even described as 
‘anarchy’ (Danes, §§65isqq )), when the imperfections of this equal society 
began to make themselves felt It was often urged, too, in the strength of 
tills view, that unity was more perfect in a monarchy than in a repubhe, 
where the Ruler m his nature reflected and represented an ‘equal society’ 

169 The family system of government was generally the only ‘unequal 
society’ which was recognised, other than the State, and all corporations, 
including the Church, were mteipreted as being ‘equal societies’, cf §18, 
infra [on the natural-law theory of corporations]. 

170 This IS the reason why we often find the conception of the persona 
moralis amtatis treated as entirely irrelevant m regard to monarchy, and only 
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applied to republics cf Gundling, in n 161 supra Ickstatt expressly says 
that in a monarchy, where the king represents the whole State and all its 
members, totins Reipubluae inUllectus alque voluntas tn mtellectum et voluntatem 
personae morahs simplicis resolvttur; whereas ‘ Polyarchy ’, or the government 
of Many, mvolves a persona nmralts compostta Opusc n, op 1, c. i, §§14-16 
and 66. 

171 Thus J H Boehmer applies the conception of the persona moralis of 
the State only m the sphere of international law P. gen c. 2, §§3-7, P spec 
I, c 3, §22 

172 We have already noticed, m n 160 above, the lengths to which 
Hert was prepared to go in this direction 

173 Lake Pufendorf and Hert (supra, n 139 and nn 157-60), Nettel- 
bladt, m his Syst nat §§82 and 1 194 and Syst pos § 16, and C von Schlozer, 
m the De jure suffragu, §11, both draw this parallel 

174 Hemeccius allows that every ‘society’, including the State, is only 
the result of consensus duontm plunumve tn eundem ftnem eademque media, quae ad 
Jinan ilium obtmendum sunt necessana, but he also holds that — in view of the 
fact that ‘one will and one mind’ arise, either through conspiratio tn unum or 
through subrmssto omnium uolunlatwn to the will ol a Ruler — omnts socielas esi 
una pasona moralis, and possesses, as such, like duties, rights, and even 
‘affections’ (c g life, sickness and death) with the individual Accordmgly, 
he argues, every society confronts not only other societies and mdividuals, 
but also Its own socti, as a distmct ‘Subject’ or owner of rights (Elem 11, 

§§13-25. 1 15) 

175 Wolff’s general theory of societies (Inslit §§836-53) is based through- 
out on the idea of a contract directed to the attainment of common ends by 
common means, and it is from this contract that he derives the whole system 
of law, and of rights and duties, which regulates the internal life of corpora- 
tions — mcluding the authority which ‘all taken together’ [alien insgesamml] 
exercise over ‘mdividuals’ It is only m its external relations, he holds, tliat 
‘each society, because its members act with united forces, appears as a single 
person ’ , and it is particularly in this sphere (of their extci nal relations to oni 
another) that ‘ a number of different societies are to be viewed as if they were 
so many free mdividual persons ’ Wolff thus finds no difficulty in describing 
a ‘ moral person ’ as the owner in any case ofjoint property where a number ol 
persons are each deemed to have a share, smee m such a case that ‘number 
of persons, taken together, are treated as a single person, and what is true of 
an mdividual owner is true of them when taken together’ (§196) [Not 
only does he thus recognise the simple ‘moral person’ he also recogmses 
compound ‘ moral persons ’ ] He treats the Family as being a societas com- 
posita, because the members of which it is composed are not mere ‘ physical 
mdividuals’, as they arc in a ‘simple society’, but are ‘whole societies which 
are treated as single moral persons’, 1 c the society of husband and wife, 
the society of father and child, and the society of master and servant (§977) 

On the other hand [and while he thus recognises a variety of moral per- 
sons], Wolff regards even the moral personahty of the State itself as nothing 
more than ‘ the whole commumty’, m the sense of the sum total of all m- 
dividuals, mcluding the Ruler (§1030), and the result is, that while he 
thinks that international law can be basinl on the character of States as ‘ free 
persons hving in a natural state’ (§§977 and 1088), he never mentions the 
State as a person in dealing with its system of [mtemal] pubhc law 
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Danes ' 176 Danes begins by constmctuig a comprcbensive scheme of jus socude 

scheme tn genere on the basis of a conception of soctetas which makes it a status per 

associatums quern personae tn personam compeM jus perfectum atque qffirmattvum — or, m other 
words, a condition which involves a nexus of legal relations by which m- 
dividuals are either connected with one another by equal nghts and duties, 
or arc set over against one another as rulers and ruled (§§51 7-6 1 ) On this 
basis he proceeds to mterpret all societies, up to and including ‘civil society’ 
or the State (§§56asqq ) In dealing with the State, he distmguishes the 
two sorts of nexus between its members — the nexus between the imperans and 
his subjects, and that of the subjects with one another (§§ 66 1 ) — but he makes 
the imperans the one and only ‘Subject’ of [political] nghts (§§655sqq ) He 
applies the conception of the ‘moral person’ only m regard to the external 
relations of a group [and not m regard to its mward unity] Cf Praecogn § 24, 
plures homines, qtabus ad commune altqmd obtmendum concessa sunt jura, tn uno 
eodemque statu morali vivunt atque tdeo unam personam moralem constituunt 
Settelbladl's 177 Nettelbladt lays the foundation [for his general view of associations] 
(heaiy of m his theory of junsprudentta naturalu generalis soctalis (as stated m his Syst nat 
associations §§362-414) In expounding this theory he starts from the defimtion of 
soctetas as a conjunetto plunum hommum ad eundem Jinem conjunctis vtnbus obtinen- 
dsm, and then proce^ to develop in advance all the conceptions by the 
aid of which he afterwards explains the rights and duties of Family, Cor- 
poration, Church and State 

178 This IS especially the case [i.e Nettelbladt is forced to set the whole 
over against individuals] in regard to the ‘equal society’ which possesses 
potestas, for here authonty over the mdividual som is ascribed to the soctetas 
tpsa, and not, as in an ‘unequal society’, to an imperans, or, as m societies 
without potestas, to an extraneus (§§335-46 and 355-6) But Nettelbladt 
hastens to add that soctetas is to be understood, m such a case, as signifying 
only onines socti simul sumpti 

170 Cf Syst nat §§83-6, 329-30, 335, and Syst pos §§17 and 865 
Nettelbladt does not seek to invoke the idea of a ‘ fiction’ in this connection 
he prefers to think that turn eorum mtellectus, volunJates et vires sunt ut toms 
iniellectus, una voluntas et una vts, sicque ab uno homine non nisi in corporum numero 
differunt, quae differentia hic non est attendenda (§84) He also argues that while 
the conceptions of birth and death are not applicable to such a person, its 
origm may be compared to birth and its dissolution to death (§85) But he 
always identifies the ‘moral person’ with plura indivtdua humana simul sun^ta 
(§ 83) , and thus he says of the State, Cwes altcujus Reipublicae simul sumii persona 
moralts sunt, quae est ipsa Rtspublica {Syst nat §1122; cf §§1132-3, 1200, 
I403sqq ) 

Achenwall's 180 Cf fVofeg. §§92-3 a societas, as a. body of men, considerata generatim, 
theory of abstrahendo nempe ab its quae hoc ael lUud sin^um gus membrum concemwit, 

associations spectan nequit nisi tanquam ens tmum Smee it is a whole of which the parts 

are men, it has the same natural nghts and duties as each of its members, 
except m so far as the ‘very nature of society’ constitutes a difference It is 
therefore a person, though it is called a ‘moral’ or a ‘mystical person’, or 
a ‘moral’ or a ‘mystical body’, to distinguish it from the individual, who is 
a ‘single person’, and the whole system of the natural rights and duties of 
individuals is accordingly aj^hcable to it, except in so far as diversa homtnts 
tndividui et societatis natura makes modifications necessary These modifications 
are then developed m n, §§16-21. 
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181 . Note, in this connection [1 e as showing the individualistic basis of AchenwalVs 
Achenwall’s thought], the account which he gives, in developing his tlieory indivtdualtsm 
of socutas in genere (n, §§2-40), ofjiu sociale untversmn mtemum (ibid. §§5-13). 

He always interprets this jur as consisting in the reciprocal rights and duUes 
which belong to individuals as socu—\ c the rights and duties which spring 
from their ‘social juridical nexus’, and are thus to be distinguished from their 
rights and duties as homines, though if more tlian two members arc concerned 
[so that it is a case not of A versus B, but oS A + B etc versus C], he 
regards the sum of reciprocal rights and duties as mvolving a jus sociale 
untversorum in singulos smgultque cujusltbel in wuoeTsos On this basis, in 
an ‘equal society’ in which the ‘right and obligation of all’ arc the same, 
there is no mtcmal umty of the group transcending the aggregate of tmtversi, 
and the voluntas societatis qua untus personae is thus identical with the communis 
consensus soctorum (n, §§22-31) In an ‘unequal society’, on the other hand, 
there is added to the collective umty [1 c the umty of the aggregate of 
imiversi], which also exists m such a society [just as it does an ‘equal 
sodetv’], the further factor of representation of all, to a greater or less 
degree, by the impenum (ii, §§32-9). 

182 Already in his Prolegomena (§92) we find Achcnwall contending that He reduces 
the conception of the ‘moral person’ can only be apphed to any society Groups to 
respectu rum-socionan, and that it is therefore limited to ‘particular societies’ collective 
(It camiot apply to the ‘umversal society of all men’,* the existence ofwlueh bodies 

IS supposed in Proleg §§82-90 and m i, ^43-4 ) Accordingly, he only mtro- 
duccs the ‘ moral person ’ into his general theory of society when he is dealing 
with externum JUS sociale (11, §§14-23), cf the dictum in §15, guum socti con- 
junclts vtnbus ad corrmumem finem agant, atque tdeojttra ac obligationes cum tali fine 
talique mrium usu connexae ipsis communes suit, societas est persona moralts et ab 
extens tanquam tails spectan debet et potest While holding tlus merely Collec- 
tive conception, he finds no difficulty in regarding the Family — with its 
three relationships of husband and wife, parents and children, master and 
servant — as a ‘compound society’ whose members are ‘mystical’ and not 
‘mdividual’ persons {Proleg §94, 11, §§78sqq ) 

183 He says of the State (i,pp 32sqq ) that from the umon of the powers Scheidemantel 
and wills [of mdividuals] with tlie commands of its Head ‘ there arises a has some 
Whole, a composite being mdependent of other societies, which evinces idea of a 
Itself in action detemuned by its own understandmg and will, and is there- Group-lirrson 
fore capable of having rights and obligations — in other words, a civil society, 
a people’ In the same way he describes socicUes other than the State as 
‘composite piersons’ (m, pp 244sqq ) Sec also i, pp 64 and I57sqq , m, 
pp 4o8sqq , and n 120 supra 

184 . This had been the theory adopted — after Grotius had set the ex- 
ample (sec n 74 to § 14) — by Pufendorf (n 145 to this section), Ihomasius 
(Instil jur div iii, c 6, §64), Gundlmg (n 163 to this section), Wolff (Instit 
^841-5, where it is argued tliat by the nature of society all must concur in 
an agreement that the will of the majority shall be regarded as being the 
will of all), and Nettelbladt (§388, where the majority-prmciplc is said to 
exist by the very nature of the persona moralis, and by virtue of jura societatis 
socialia) The fidlest argument m favour of this view is to be found m Ick- 
statt, dejure majorum in conclusis cimtatis camsntmibusformandis (Opusc u, op. i) 
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* It camiot apply to the ‘universal society,’ because that society, as its name 
mdicates, mcludes ^ men, and there are tboefore no non-socii. 
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He appeals, m the first place, to the nature of the ‘moral person’, as a umty 
possessed of reason and will, which must determme its decisions, m any case 
of motive dispone, by the motive fortiora — though it is only the external [or 
quantitative], and not the internal [or quahtative], weight of ‘motives’ that 
can settle the issue He then adduces, as a further argument, the possibihty 
of removing a dead-lock between the different elements of the group-will 
which IS provided by the use of majority-decision, and he also appeals to 
practical exigencies But he mamtains, notwithstandmg (c i, §§65-68), that 
the majonty-principlc is based on pactum [which is somewhat inconsistent 
with the idea that majonty-decision proceeds from the nature of the moral 
person as a umty] 

A peculiar view appears in Danes (§§750-62), who, in the spint of prmu- 
tive Teutomc law, demands unanimity, though he also assumes an obligetio 
perfeeta of the mmonty to accede to the decision of the majonty 
Piew demand 186 In his treatment of what he calls this ‘ great controversy ’, Christian 
for unanimity von Schlozer (De jure suffragu, §§9-14) cites GroUus, Locke, Pufendorf, 
Petrom, Cocceji and Schlettwem as supporters of the earlier ‘communis 
opinio’ which regarded the vahdity of the majonty-pnnciplc as denved from 
Natural Law. He desenbes the opinion of Wolff (unjustly) as doubtful The 
mam authonties he ates for his own view (which makes only unammous 
decisions valid per se) axe Hobbes — whose real doctnne, as stated m n, 74 
to this section, is very different — ^and Rousseau. He also cites Achenwall 
(who does, as a matter of fact, identify the voluntas societatis qua unius personae 
with the communis senses sociorum, n, §§24-8, and treats the vahdity of 
majonty-decisions as a deviation — though a useful deviation — from the 
general rule of unanimity, secured bv a special contract to that effect) , and 
he cites m addiUon Wedekmd, Hopfher, Kohler and Schmalz 
A L von 186 According to A L von Schlozer ‘majesty’ belongs originally to the 

Schlozer people, but smre the people is ‘the whole of all the children ol men’, it can 
on the idea do as little with its sovereignty as a child can do with a fief which has fallen 

of the People to it Any real soveragnty of the people [as a whole] is altogether incon- 

ceivable, because the integrity of such sovereignty has already been de- 
stroyed [m any existing form of the so-called sovereignty of the people which 
we can actually observe] by the exclusion of women, nunors and paupers, 
by the mtroduction of the majority-prmciple, and by the erection of a repre- 
sentative assembly cf p 97, §3 and pp 157-61 [Since the people can thus 
do nothing with its original sovereignty], that sovereignty is devolved upon 
a Ruler, who may be either a number of persons or a single person , but if a 
number of persons be the Ruler, a ‘ Unum morale must be pretended by that 
number’ [1 e they must feign themselves to be a single umt] cf pp 73-8, 
1 13, § I Schlozer proceeds to describe such a collective Ruler as a ‘being 
composed of several indmduab’ or a ‘carpus' , but [though he thus seems to 
recognise group-existence,] he really remains a thorough-gomg individualist, 
even to the extent of holding that m a republic ‘ a new Ruler is created for 
each new decision of the government’ [because a new majonty composed of 
different mdividuals has to be created], and therefore a ‘ momentary Ruler’ 
IS all that can exist in such a State cf p ii3,§2,p 125, §9, p I3i,§i3 
The common 167. The ‘common will’, which (he remarks) thinkers from Rousseau 
will a sum onwards have irresponsibly identified with the ‘ common man’,* is nothing 
of wills * Or, as we might express it, the ‘general wUl ’ (which is the term that Rousseau 

really uses) is too readily identified with the ‘general run’ of people Or agam, to 
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but the ‘sum of all individual wills’, and therefore it is only sovereign in 
pre-pohtical society, where pure unanimity is the rule In the organised 
State, even if it be an extreme democracy, it is always a number of parucular 
persons, or a single person, which wills and decides for all The people, 
which gives such persons or person their commission, is simply tricked, by 
means of frequent elections, mto thinkmg that it wills and decides through 
Its representatives, or it is dazzled with the illusory idea that ‘law is the 
true sovereign’ — the fact being that law, as an abstract thing, can only act 
through men [and therefore can only be sovereign through the person, or 
persons, who declare and enforce it] Cf pp 76-7 [of A. L, von .Schlbzer’s 
Allgememes Staatsrecht, which Gierke is paraphrasing here, as m the previous 

188 The social contract, accordmg to A L von Schlozer, produces only 
a ‘union of powers’, and a ‘union of wills’ first arises through a supple- 
mentary contract of government, by which each man promises that ‘ others 
shall will instead of him, and that he will acknowledge this will, external to 
himself, as his own will, and shall be compelled, if he break his word, to 
recognise that it is his will ’ It is this fact (that ‘ the most part renounce their 
will, and transfer it to one man, or to a number of men, or to the majority’) 
which IS the basis of majority-decisions, representative assemblies and the 
rights of rulers, op rit pp 76-9, 93, §i The Ruler, being able to will and 
decide for all, is the ‘depository of the common will’, pp 95 and 100 

189 C von Schlozer, £)< jars styf' tnsoc aej. (of the year 1795), §ii In 
agreement with the theory of his father (A L von Schlozer), he adds that the 
socuias mere tails is only a ‘union of powers’ to begin with, a new ‘pact’, by 
which each man surrenders his will, is necessary before a ‘union ol wills’ 
can exist, and the comparison with a persona is only permissible when that 
pact has been concluded He proceeds (§12) to attack the other arguments 
of the advocates of the majonty-prmciple, on whom he sigmficantly seeks 
to impose the burden of proof (§ 10) He frankly holds that any decision of 
any society requires an agreement of all its members, dependmg on their 
pactum et consensus (§9) , and accordingly he will only rerognise a derision by 
the major pars if it is based on special pacta adjecta to that effect (§15) — ^with 
the proviso tlial these pacta adjecta can never extend to the pacta fimdamentalia, 
or the jura stngulorum, or affect either (§ 18) He will not even allow that the 
absent are automatically bound by the vote of those present (§13) such a 
principle can only be introduced by specudta pacta (§ 19) 

100 Cf p 190 ‘the conception of a moral person can thus be under- 
stood in the broad sense in which it mcludes every collective “Subject” or 
owner of rights and duties, whether such collective “Subject” be a society 
or no’ See also pp 53, 66, 106, 206, 244, 292, 307sqq , 310, 3i78qq 
put the matter m another way, we may say that the oolonU ginirale properly means 
a will that IS general m respect of the quahty of the object willed (which is the general 
good), but tends to be identified with a will that is general only m respect of the 
quantity of the subjects willing (or the general mass of the people) The confusion 
IS inherent in Rousseau’s thought, but it must be added, m fairness to Rousseau, 
that he did attempt to reconcile the two conceptions, feeling that the general mass, 
by the process of discussion of ideas which is the essence of the democraUc system, 
was most likely to arnve at a general sense of what was really for the general good 
In other words, the process of general thought, in the general body of a commumty, 
IS the right way to the general good, which is the object of the general will and the 
sovereign standard of commumty-hfe. 
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Hoffbauer’s 191 Pp igisqq and iggsqq originally, unanimity was alone valid, 

theory of but the majonty-pnnciplc may be mtroduced by means of a unanimous 
Groups resolution, provided that it be understood that the majonty-prmciple has 

no validity m regard to the constitution, or as against the rights of a member. 

192 1^1 205sqq accordingly (HoiTbauer aigucs) it ls the Ruler alone — 

or some ‘society’ which participates m Ruling authority — that appears in 
the area of mtemal public law as a ‘moral person’ (pp 244, 246, 292, 307, 
310) , and the People itself appears as a person only in the area of [external, 
or] mtemational law (pp giysqq.). 

198. W. von Humboldt’s Idan, p 130, cf § 18 infra [on the natural-law 
theory of corporations] 

194 See, more especially, n, c 7, §89, c. 8, §§95-9, c 12, § 145. 

195 n, c 8, §96 

Locke on 1 90 11, c 8, §§97-9 without a provision to that effect, the original con- 

the majonty- tract would not achieve its aim of endmg the state of nature, it would not 
principle produce at all, or would only produce for a brief space, a society with the 
quahties of a ‘ body mcorporated ’ it would thus be without significance, and 
not a real contract at all 

Rousseau 197 I, c 6 d 1’ instant, au lieu de la persorme partiadike de chaque contractant, 

on the moi cet acte d'association produit un corps moral et collectif composi d’auiant de membres 
commun <f que VassembUe a de voix, lequel refoit de ee mime action son umti, son moi common, sa 
the body me et sa volonti [The reader will readdy note, m this passage as elsewhere 
fiolitie m the Control Social, how much Rousseau is mdebted to the writers of the 

School of Natural Law alike for his thought and his vocabulary His persome 
parliculiire is the usual persona singulans his corps moral et collectif is the corpus 
morale collectivum We may almost say that the vogue of Rousseau depends on 
the fact that a great master of style gave to the world of letters, and the 
general reader, a system of thought which had hitherto been expressed 
mamly in Latin, and written by lawyers for lawyers ] 

Sec m addition n, c 2, on the indivisibihty of sovereignly which issues 
from the umty of the corps social, n, c 4, on the nature of sovereignty as an 
absolute power which the social body necessarily possesses over its members, 
just as the individual has im poiaxm absotu sur ses membres, and in, cc lO-i 1, 
on the sickness, age and death to which corps politiques are subject in the same 
way as the physical bodies of men, and on tlic art of prolonging their exist- 
ence {le corps politique, aussi bien que le corps de I’homme, commence i mounr dis sa 
naissance, et parte en lia-mtme les causes de sa destruction) . [On the birtli and death 
of ‘moral bodies’ cf supra, nn 174 and 179 ] 

Its persorme 1 98. Cf i, c 6, where Rousseau explains that the persorme publique, which 
morale the is constituted by the umon of all other persons, is called Ri^lique or corps 

'Subiect’ of politique, but that it is also termed by its members (i) £tal, when it is passive. 
Sovereignty (2) Souveram, when it is active, and (3) Puissance, when it is compared with 
similar bodies outside Cf also i, c 7, where he speaks of a personne morale, or 
itre de raison, which m regard to foreign bodies is un ttre simple, and 

m regard to its subjects is le Souveram 11, c ' speaks of un itre 

collectif, and u, c 4, where a personne morale is m the ‘ Subject ’ of political 

authonty 

Its volonti 199 n, c 3 II y a souoent bten de la diffiren itre la volonti de tous et la 
gtoiralc volonti gMrede, celle-ci tie regarde qu’d I’miiril co n, I’auire regarde d I’lntirit 

pnii et n’est giiune somme de volonlis particuliires s Stez de ces mimes volontis 

les plus et les moms gut s’entreditnasent, reste pour ne des dtffirences la volonti 
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ghhale. [It IS mteresting to compare Rousseau, on this fundamental matter, 
with Pufendorf- see nn 131, 13a, 136 There is of course a difference, but 
Pufendorf is the rock from which Rousseau hewed ] 

200 rv, c 2, where we also find an argument to prove that liberty is not Rousseau on 
destroyed by this agreement to respect majonty-decisions It is my own will majonty- 
that the volonti giniraU should be law. if I am out-voted, tliat shoivs that my decisions 
view about the volonti g/nirale was mistaken I really willed what is now 

shown to be the volonti giniraU, and I did not really will what is now shown 
to be only my volonti particuliire Cf also 11, r an 

201 It IS presumably always directed to what is right and beneficial it On the quality 
IS mcorruptible, simple and clear, without subtleties, and attained with httle of general will 
if any debate It will not, and cannot, decree anythmg contrary to equality 

and justice no guarantees arc needed agamst it, and all that is required is 
the prevention of any deception Cf i, c 7, n, cc 3-4, iv, c 1 

202 r, c 6 • d I’igard des associis, tis prenneni coUectivement le rum du peupU, et 
s'appellent en particuher Citmeru, comme participans d I’autoriti souveratne, et Sujets 
comme sourms aux lots de I'Etat 

208 It follows that the size of the State diminishes liberty With 10,000 
citizens, each has one ten-thousandth part of sovereign power ‘ for his share ’ 
with 100,000, only one hundred-thousandth part, but in both cases each is 
sournis tout entier Cf m, c i 

204r I, c 7, each pledges himself by the social contract sous un double 
rapbort cottutu membre du Souveratn mvers les parttculurs, et comme membre de 
I’Etat envers le Souveratn, a contract thus made avec Im-mSme is possible, be- 
cause each contracts envers un tout dont on fait partie Cf n, c 4 

205 I, c 7, n, cc i-a,m, c 16 

206. But the Sovereign can never incur such obligations towards a third 
party as contravene the act on which its own existence depends r, c 7. 

207 The reason why the Sovereign can never bind itself as a whole to bits Sovereign 
Its members is this (1, c 7) the body politic, bemg only able to view itself can never bind 
always under one and the same rapport, would by contracting with one of Us itself to its 
own members be dans le cos d’lm particuher contractant ante sot-mime [i e since subjects 
the sovereign is, and must always n^ard itself as bemg, identical with its 
members, it cannot contract with what is itself, any more than an individual 
can contract with himself But the original contract of society is apparently 
an exception to this rule, cf n 204 supra] 

208. m, c 12-14 Any formal exclusion of a single citizen annuls the 
general will (n, c 2 n ) 

209 Cf m,cc 14,18 cf also the argument, in III, c 1 1 , that the sovereigpi Yesterday’s 
will of yesterday docs not bind that of to-day [la lot d’hier n’oblige pas au- will not 
jourd’hm), and therefore the validity of [past] laws depends on the presump- binding to-drgr 
tion that the sovereign is always confirmmg them tacitly by not revoking 

210 ni, c 12 the soyereif^n con oiAy act quand U peuple est assembli 

211 Cf. n, c 1. le Souveratn qiu n’est qu’un tire cMectif tie peul ttre reprisenti Rousseau on 
que par lux-mime Cf also m, c 15 sovereignty can no more be represented representation 
than it can be alienated, because though power can be transferred to others, 

• Cf Fame’s RsglUs of Man, where the same idea is applied to each generaUon 
‘Altho’ laws made in one generation often continue m force through succeeding 
generations, yet they contmue to derive their force from the consent of the hving 

and the non-repealing passes for consent’. 
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will cannot be elected deputies of the people cannot be representatives, but 
only commissaries or delegates What U People en personae does not enact is 
not law, the people which is ‘represented* is no longer free, and no longer 
a people 

212 Although the legislative power is compared to the heart of the body 
pohtic, and the executive to its bram, and the importance of both for pohtical 
life IS measured by that comparison (m, c 1 1 ), this solitary reference to the 
analogy of the organism remains without influence on Rousseau’s general 
mterpretation of Group-personahty [But cf also note 197 supra ] 

218 m, cc 1-5,16-17 The gouuemement a un corps uitermAliaire between 
the Sovereign and the members of the State it is un tout subalteme dans le tout, 
It IS a new persorme morale dans la personae publique Smee its provmce is simply 
the execution of the sovereign will, and smee, m its capacity of mnistre du 
Souveratn, it holds a commission which can be limited at will and is always 
subject to recall, the ‘government’ has no will of its own, but has merely une 
me empruntie et subordonnle None the less it requires, if it is to fulfil its object, 
a umty of its own and its own speaal quahiications, and it therefore de- 
velops, m virtue of the authonty with which it is vested, une me rtelle, im mm 
parliculier, une sensibiltli commune i ses membres, une force et une volonU propre, gut 
tend d la conservation It is thus, m small, ce gue le corps politigue gui le renferrru 
est en grand There are different ways m which it may be constituted, but it 
IS always a Whole with a defimte totahty of power, part of which it employs 
in order to keep its own members m co-operation, while it retains the rest 
for the purpose of acting upon the whole people Three wills meet in this 
government — the individual wills of its component membcis, the common 
will of them all, and the general will of the whole State — but in a perfect 
condiUon of tlungs the fust of these would be non-existent, and the second 
would only be the expression of the third 

214 In in, c i, Rousseau terms the ‘person’ of the government a per- 
sonae morale et collective, unie par la force des lois et depositaire dans l’£utl de la 
puissance executive. Its essential difference from the sovereign ‘person’, he 
holds, consists m the fact that it only exists m virtue of the Sovereign, and 
not, like the Sovereign, per se As a whole, it is called the ‘ Prmce ’ , and its 
members, who may be collective persons themselves m their turn,* are called 
‘magistrates’ In a monarchy, however, the government (according to m, 
c. 6) IS identical with a 'persorme naturelle’ Unite au contraire des autres adrmms- 
tratwns, oil un ttre collectif reprisente un indwidu, dans celle-ci un indimdu reprisente 
un (tre collectif 

215 Filangien (i, cc. i and ii, vn, c 53) follows Rousseau’s theory 
enUrcly 

210 Cf Sicy^, I, pp 50sqq , 129, 144 (‘a pohtical society cannot be 
anythmg but the associated members of such society when taken together’), 
167, 445 sqq , u, pp I95sqq 

217. Cf I, p. 129 the common will is a umty, but its essential elements 
are the wills of mdividuak, only they are no longer isolated Cf also l, 
p. 145, where it is said that ‘the will of the mdmdual is the only element m 
the social will’ , and i, p. 167, where the will of the Nation is said to be ‘ the 
result of the wiU of the mdividual, because the nation is a sum of individuals ’, 
and where it is argued accordingly that this will can never be mediated or 

* 1 e a ‘college’ of magistrates, which, as such, is a collective person, may be 
one of the parts of government. 
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expressed by estates or corporations, but only by heads [i e by direct in- 
dividual suffrage], on the basis of a general unity and equahty. Similarly 
Sieyds remarks (i, p 207) that the common will of a social group ‘must 
naturally bethegcneralsumofthewillsofallindividuals’.cf alsopp 43isqq 
218 Cf I, pp. 144-5, *67, 207-8 for the future, he argues, we must 
ascribe the quality of a general will to the will of a majority this is based on 
the feet that each submits himself freely m advance, with a reservation of the 
right to emigrate [if he disagrees with the majority-will] his staying in the 
country is a tacit confirmation of the obligation he originally assumed , and 
thus the common will always contmues to be the sum of individual wills 

210 For Siey&’ views on representation see I, pp 68sqq , 129-30 (where Bui Suyis 
he speaks of government conducted by proxy, and of the representative will admits 
of an assembly of deputies, in which the common wdl is, as it were, in com- representation 
mission), 134, I4qsqq , iq5sqq , 2o8sqq (where deputies arc described as 
representatives, with a general mandate, which remains none the less at the 
free disposal of those who gave it, and is thus revocable as well as hmited, 
so that the decision of the representatives is ‘the product of the generahty 
of the wills of all mdividuals’), 375sqq , 385sqq . n, pp 275sqq and 
372-4 (where it is argued that everythmg m the social state is a matter of 
representation, and that men increase their liberty when they allow them- 
selves to be represented in as many ways as possible, just as they dimmish 
It when they accumulate a number of different representative capacities in 

220 Cf II, pp 37isqq there is, essentially, only one political authonty, 
but there are different forms of representation based on different mandates 

221 This IS the case with Schcidemantel, the Schldzers (father and son), 
and Hoffbauer, cf pp 126-7 supra, and nn. 183 and 186-90 to this 
section. 

222 Cf Fichte’s .YatarrrcAt, ti, pp 19-21 (IFofAa, m, pp 204-6) it is only Fichte and 
‘hypothetically’ that the individual is also a subject, for he only becomes Rousseau 
such i/he fads to fulfil his duties Cf also Works, vii, pp i53sqq 

228 Sec, for allthis, the Aatarr«cAr,n,pp 15-18 (lFor^,in,pp 202-4) cf 
also u, pp 23-4 {Works, ui, pp 207-8) 

224 NaUmecht, 11, pp 17, 19, 23-4, 34i>qq {Works, m, pp 203, 204, 

207-8, 2i5sqq ) In the later Rechtslehre {Posthumous Works, n, pp 495 and 
632) he sUll holds that the whole is only tlie ‘totality of the members’, and 
that there can be nothing in the whole which does not exist m a part 

226 Thus he re mar ks that ‘ physical, or mystical, persons ’ may cither of Fichte on 
them exercise publie authonty, but he proceeds to explain a ‘ mystical moral persons 
person ’ as being the majonty at any given tunc, and therefore as ‘ frequently 
also a variable person’, Naturrecht, i, pp 191 and 195 {Works, in, pp 159 
and 161) Agam, arguing that marriage is a natural and moral society, he 
counts husband and wife as ‘one person’, and he draws tlic conclusion that, 
withm the household, there is complete commumty of property, though ex- 
ternally the one ‘junical person’ is represented by the husband alone, who 
can act for his wife along with himself similarly a married couple, as one 
juridical person, has only one vote, which is given by the man, though his 
wife may also give it on his behalf m the popular assembly if he be prevented 
trosxi doing so, but unmarried and mdependent women have their own right 
to vote (JVateiTscAt, n, pp isBsqq and2i3sqq =■ kForti, m, pp. 304sqq and 
343s<iq )■ Cf. also n, p i = Works, m, p 191 
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226 Ffaturrecht, n, p 250 = Works, m, p 371 Rechtslehre, p 638 

227. Jfatitrrecht,i,pp i22sqq and iSosqq = m, pp i02sqq and 

i50sqq • Rechtslehre, pp 507sqq and 627sqq No account can be given 
here of the subtle chain of deduction by which Fichte attempts, m his 
Xatarrechi, to solve ‘by a strict method’ the problem ‘of finding a will such 
that It 15 simply impossible for it to be other than the common will, or, m 
other words, a will in which private will and common will are synthetically 
umted’, nor can we attempt to describe the modifications m the solution 
of this problem which are introduced m the Rechlslekre 

228 Naturrechi, Introduction, ni, and vol i, pp igS, 2i78qq , 225 sqq 
= Works, m, pp 16, 164, lySsqq , i84sqq Absolute unammity is needed 
not only for the political contract, but also for every alteration of a ‘ consutu- 
tion ba^ on Right and Reason’ (though any person may take m hand the 
transformation of a consdtution which is not based on Right mto one which 
is) relative unanimity is sufficient for the election of mdividual magistrates, 
and also for decisions of the people in regard to a magistracy or Ephorate 
which has offended against Right, 1 e a very considerable majority (say seven- 
eighths) may exclude dissentients from [participating in the action of] the 
State on such issues 

229 Maturrecht, i, pp t79sqq , 196, 201 sqq, 206, 210-16, 222sqq 
— Works, in, pp i^osqq , 163, i66sqq , 170, 173-7, i82sqq , see also 
Works, rv, pp 238sqq For the exercise of its sovereignty the People must 
assemble as the ‘commumty’, though m great States it need not assemble 
m one place, but may gather ‘here and there in really considerable bodies’ 

230 Miturrecht, t, pp i79sqq and 192 sqq = VFofkr, m, pp isosqq and 
1 60 sqq In order that the common will, which shows itself primarily m 
the unanimous will of all, may always remain a really common will, the 
exercise of public authority must be transferred to one or more persons (the 
Executive), and this transference involves m its turn the appomtment of 
representatives of the people to watch the Executive (the Ephorate, or body 
of ‘overseers’). The reason which Fichte gives is significant since both the 
law-breakers and the mjured persons, who represent private wiUs, arc 
simultaneously also members of the community, it follows that the com- 
mumly [if it attempted to deal with the conflict, instead of leaving it to its 
representatives] would be both judge and party to the smt m the case at 
issue between the two sides [We may note that Fichte’s ‘Ephorate’ has an 
ancestry it goes back through Althusius to Calvm, cf supra p 248 ] 

281 Maturrecht, i, pp 192, 204-9, “*4 = Works, m, pp 160, 16^73, 183 
thus he speaks of the respionsibility not only of the government, but also of 
the ephorate , of the final decision of the commumty , of the nght of revolution 
m the last resort , and of the total cancellation, bv the commumty’s immedi- 
ate declaration of its will, of any assumption seeming to suggest the expression 
of that will by those who are really its executors 

282 Maturrecht, i, pp. 213-15 = Works, m, pp 175-7. 

288 Such an organic conception appears m the Gnmdrflge des gegen- 
wartigen ZcttalUrs {Works, vn, pp i44sqq ), the Reden an die deiUschen Motion 
(ibid pp gSosqq ), and the Staatsl^e (ibid, rv, pp 409399 and 419599 ) 

284. In particular, he never attains any conception of the State’s 
personahty 

286. Sk* Kant’s Mett^hystk dn Sitten, Works, vii, pp. r and 20. 

286. Works, vn, pp 120-3 and 142-6 
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287. Works, vn, pp 161 and 165, and the essay ewigm Frudm, vi, Kant's view 
pp 405 sqq Kant derives the whole of international law from the axiom of States as 
that States stand to one another in the position of ‘moral persons’ in the moral persons 
state of nature — subject, however, to an obligation of Right that they should 
enter into a system of legal relations Arguing that it is wrong to abolish the 
existence of the State as a moral person, and to turn it instead mto a mere 
‘thing’, he deduces from that aigument the illegahty of arrangements by 
which one State can acquire another, as if it were a thing, through inheri- 
tance, purchase, exchange or donation, or by which ‘States can marry 
one another’, as has hitherto been the usage m Europe [rf tu,feltx Austria, 

288 The three powers are ‘the united common will expressed in three Authorities 
Piersons’ (Works, vn, p 131) they are ‘co-ordinated’ with one another ‘as tn the State 
so many moral piersons’, but at the same time they are also ‘subordinated’, moral persons 
under a system by which each of them, ‘while commanding in the capiacity m Kant's 
of a sepiarate jierson, issues its commands under the limits imjxised by the will vuw 
of a pierson who is supienor’ (ibid, vii, p 134) The supreme Head of the 
State can be either ‘a physical or a moral pierson’ (ibid vi, p 323, vn, 
p 134) the high court of justice IS ‘a moral pierson’ (ibid, vn, pp. 25 and 
97) People and Sovereign, ‘legally considered, are always two sepiarate 
moral piersons’ (vn, p 138) 

281) Kant often oppioses the ‘State’, m the sense of the Ruler, to the Kant on 
‘pieoplc’ (eg VI, pp 418 and 421), but, conversely, he often defines the State and 
‘State’ as ‘a union of a multitude of men under rules of law’ (vii, p 131), People 
and he thus identifies it with the ‘People’ (vn, p 133) 

240 WVfa, VI, pp 327sqq,vn,pp 131 and 133 The pieople becomes a 
State when omnes ui stngult surrender their external freedom, in order to 
receive 11 back again at once ut untverst, ‘as parts of a common existence, 1 e 
of the pieople regarded as a State’, all now decide about all, and therefore 
each about himself, and smee no man can do wrong to himself, this is the 
origm, and the only origin, of binding law 

241. Works, VI, pp 327-i and 416^0, vn, pp 54, 62-3, 66-7, 106, 131-2 Kant on the 
Kant always spieaks of the ‘will of the whole people’, ‘the agreement of all’, will of the 
‘the united will of a whole pieople’, ‘a collectively general (or common) will People 
vested with pxjwer’, ‘ the umlcd will of all’, ‘the consentient and umted wills 
of aU’, etc In doing so, however, he limits the right tojom m expressing 
this will to those who have the right to vote — a class which does not include 
those who work for wages — though he admits the principle of equal voting 
by heads within this class (vi, pp 327-8) 

242 Works, 'vi,pp 328-9, cf pp 331 and 336, where the Supreme Head 
of the State appears as the ‘representative’ or ‘agent’ of the sovereign 
piower, and where it is argued accordingly that ‘his will gives commands 
to his subjects, as citizens, only because he represents the general will’ 

248 Cf vii, pp 36-7, where Kant, aiguing that the theory of law, like Kant on 
that of morals, is a theory of duUcs, contends that man can and must be ‘phenomenal’ 
considered, from the standpiomt of such theory, ‘ m the light of his attribute and 
of piossessing capiacity for freedom — a capiacity which is wholly supra-sensual ‘ noumenal ’ 
— and therefore m the light of his pure human character, as a piersonahty Man 
indepiendent of physical determination, m contradistinction to himself m 
his other character of a being affected by such determination, 1 e a member 
of the human spiecies (homo phaenomenon) ' See also p 153, n E, where Kant 
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czplau It a subject who is undergoing a penalty is, as such, a different 
. i the ‘ co-legislator’ who enacts the penal law ‘When I pass a 

penal law against myself as a law-breaker, what happens is that the pure law- 
giving Reason in me (the homo ncummon) subjects me to that law as one cap- 
able of breaking it, and therefore as another person (the homo phaenommm ) , at 
the same time that it subjects all the other members of the cmc association’ 
Cp the consequences derived from this distmction [of noumcnal and pheno- 
menal man] m the TugendUhre (pp igssqq , 22a, 241 sqq , 244sqq ), where 
they are made to include (i) the possibility of a duty whidi one must enforce 
upon oneself, (a) the absolute value of persons, as ends m themselves, and 
never means to ends outside themselves, and (3) the possibility of being one’s 
own court of law 

244 Cf Works, VI, pp 3a9sqq,vn, pp 1 58-9 and especially p 173 
The survival 245 We find such analogies with the orgamsm drawn by a number of 
of the writers Spmoza (cf Tract pol c 2, §15, c 3, §§i, 2, 5, and rv, prop 18 

‘ organic ’ schol ) generally describes the civiias as mum corpus with una mens Pufendorf 

metaphor (J n et g vin, c 12, §7) expounds a theory of the ‘three species of bodies’ 

(natural, artificial and moral) , and ascribing to the moral species a unity 
which IS produced by a vmculum morale, and remains constant through all the 
changes m its composition, he concludes that the State, as an example of 
tlie moral species, est res quaedam mica et contmens, ammalts uistar Hertius, m 
the De modo const sect i, §§2-3, speaks of tout quasi persona, seu mum corpus, 
which remains identical through all changes and preserves permanent attri- 
butes, and of an antma tn corpore, exislmg m virtue of an wi/wnon, cf his An- 
aototionar to Pufendorf ’s Jiij not et gent I, c i,§3n 4 — quamquam negan queat 
enttum moralium et naturalium magnam mterdum esse simiktudmem, e g corporis 
humani et cwitatis, quae etiam corpus vocatur et animam stve vitam habere dicitur (see 
also p 1 22 supra) Analogies with the organism are also drawn by Gund- 
ling, De miv deltnq §§6-8, Schmicr, i, c 3, no 66, J H. Boehmer, P spec 
h c 2, §§i-2 {corpus morale, and mus spiritus), Achcnwall, n 180 to this 
section Note aho the elaboration of the analogy with the various limbs and 
organs of the natural body by Kmchen {Opus pol J,c 6, th. 1 1, where head, 
eyes, tongue, ears, hair, arms, feet, jomts, heart and neck are found for the 
corpus mysticum ad corporis vm venque modum concmnalum, and reference is made 
to the similar, if m some respects different, jm* d'espnt of Guevara, Faaus 
and Hobbes) 

240 Cf supra, nn 195, 197 and 224 to this section 
The idea 247 This idea [of an artificial imitation of the livmg organism] appears 

of the m Spmoza, loc cit We also find it in Pufendorf, who expressly commends 

mechanism the analogy with homo arbjicialis (n 144 to this section), and argues {J n et 

g vni, c 12, §7) m favour of the jiermanent unity of the ‘moral body’ from 
the axiom laid down by Hobbes m his Pkilosophia pnma, c 2, § 7, that si ret 
altcut propter formam talem, quae sit pnncipium motus, nomen tnditum sit, manente 
eopnncipio idem est indivtduum The idea silso appears in Hertius (supra, n 148 
and n 160 to this section), m Gundhng (n 163 to this section), and other 
writers, cf. also Horn, supra p 115 

248. Cf. supra, pp. 128-130 and 131-4. Rousseau even describes the 
governing body, m so many words, as a corps artficul which is created by 
another corps art\/iciel, m, c i. 

249 We thus find the analogy of the organism entirely absent from the 
writings of Thomasius, Wolff, Danes, Nettelbladt, the Schlbzers (father and 
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son), HofTbauer, W. von Humboldt and Kant Mereirr de la Rivi^ ex- 
plicitly says that a nation is not a corps unique, and that it has no single will. 
ee gu’on appelle une nation en corps n'est done jamais qu'une nation rassembUe dans 
un mime luu, oil chacun apporte ses opaaons personneUes, ses pritentions arbitraires ei 
laferme risidutum de les faire priualotr A majority is never more than a ‘ collec- 
tion of mterests’ and a variable ‘result of egoisms’, and unaninuty is im- 
possible (c. 18) 

260. A L von Schlozer says (p 3) that ‘the most instructive way of 
dealing with the theory of the State is to treat the State as an artihcial 
machme, entirely composed of assembled parts, wluch has to operate for a 
defimte end’, cf pp 99, 157 Kant similarly speaks of the ‘mechanism’ 
or the ‘machmc-like character’ of the constitution of the State, and describes 
the State as ‘ the mechanical product of the union of the people by coercive 
laws’ {Works, vu, pp 157-8) Sieyis, though he does not wholly succeed 
in avoiding the comparison with a body (1, pp 283 sqq and 445 sqq ), bases 
the State entirely on ‘the mechames of social art’ which reason provides (i, 
pp 128, i95sqq , 2i7sqq , II, p 370) [Tom Fame, would-be engineer and 
bndge-builder, similarly uses mcchamcal analogies in his Common Sense of 
1776 eg ‘as the greater weight will always carry up the less, and as all the 
wheels of a maclunc are put in motion by one , it only remains to know which 
power m the constitution lias the most weight, for that will govern’ ] 

261 We find this [failure to face the problem of Group-personality] in 
Praschius, Placcius, Alberti, Filmer and other anti-individualist thinkers 
It IS also to be found in Justi It is true that he emphasises strongly the 
organic nature of the ‘moral body’, argmng that the commonwealth is ‘a 
single indivisible body, which has the closest lonnection in all its parts’, and 
seeking to prove, by this aigument, tlie necessity of a single group-authority 
controlled by a rational will, the existence of a system of mutual interaction 
by which all the parts affect one another and the whole, and the pernicious 
results of any supierfluous part which contributes notlung to the general 
system But he has nothing whatever to say about the personality of the 
State or the people (cf his Natur imd Wesen, §§23-6, 28, 45-50, and his 
Grundruz, §§15. I7> 23 “jq . 2gsqq ) 

252. Mcvius for example, though he makes it the object of political 
association ut una velut persona sit, cm una mens, unus sensus, una voluntas et 
anana inter multos velut una atque eadem, makes the umty of this person depend 
for Its existence entirely on the submission of all other wills to the will of a 
representative Ruler (see n 1 25 to this section) Inthc same way S dcCocccji 
will only recognise a representative and collective umty of [group-] persons,* 
notwithstanding the fact that he extends the conception of the social body, 
with authority over its members, until it is made to embrace the State, the 
Corporation, the [College of] Magistrates and the Family The result is that 
all these bodies remam for him corpora art^kialia seu mystica, except that the 
Family is magis naturale than the rest. Cf his Pfou Syst §§199, 205, 280-1 

268. Leibniz argues {Nova methodus, §16) that the legal ‘Subject’ (the 
subjection of a ‘moral quahty’ which may be cither a right or an obligation) 
can be either a persona or a. res Definmg the former as a substantia rationalis, 
he then distinguishes between personae naturales {Deus, angelus, homo) and 

• I e they are ‘one’ m virtue of being ‘represented’ by a smglc agent, or ‘one’ 
m the sense of being a collecuve aggregate of wills, but not ‘ one ’ inherently and 
m themselves. 


The State 
a machine 


Failure to 

problem of 

Group- 

personality 


Leibniz’s 
theoiy of 
associations 



Gierke's Notes 


332 

persona ctmhs {collegtam, quod qma habet unam aolmtatem certo stgno dtgnosctbtlem — 
e g. ex pluralitate votorwn, sorte, etc. — tdto obhgare et obltgart potest). He regards 
a res as the ‘Subject’ of rights and duties when e g. property is left to an 
or an qfficium is made responsible for some act, and generally m any 
case of jtu reale. 

He describes a persona eunlts seu tnoralu, in so many words, as a persona ficta, 
brought mto existence ad tnslar naturalu by an artificial umon of wills, and 
to be regarded, in the last resort, as an aggregate or collection of rights 
In jure retpubluae persona ejus emits seu moralts continetur, nam omnes personae 
ctutles seu fetae corporum, coUegwrum, umoersitatum in aggregatione junum con- 
sutunt {Spec, dem pol prop i, p. 525) persona emits omntum jurtunt colUctio 
est (ibid prop 57, p 585), cf. alM the Introduction to Cod gent dtpl. i, §32, 
p 306, and Caesar -Furst c 1 1 . He regards the person of the State as identical 
with that of the Ruler, and he makes it accordingly a persona naturalts m a 
monarchy, but a persona ctvdts in a repubhc (Introduction to Cod gent dtpl 
loc cit., Caesar -Furst , loc cit , Spec dem pol prop i, 12, 57) In mter- 
nabonal law, therefore, both ‘natural’ and ‘ci^’ persons are in his view 
‘Subjects’ of rights (Introduction to Cod gent dtpl loc cit ), but he argues 
that if friendship is nowadays rare tnter prwtpes {Spec, dem pol prop 41, 
p. 560), neither fhendship nor enmity is possible tnler Resjmbltcas Such 
feelings arise ex ammo, and antmus non mst personarum naturaltum est, ctotltim 
mdlus, and [while the ‘civil person’ of a repubhc thus cannot havefnend* 
ship or enmity with another State, because it has no antmus, neither can the 
‘natural persons’, or mdmduab, who constitute such a corporate person, 
because these] natural persons and their ammt are m a state of perpetual 
flux (ibid prop 42, p 561) 

For a critique of the view recently advanced by C Ruck {Die Leibntzsche 
Staatslehre, Tubingen, 1909) — that Leibniz understood the personality of the 
State m our modem sense, and created the legal notion of ‘organ’ to express 
the rclauon of the Ruler to that personahty — see the author’s review m the 
Deutsche LUeraturrftUmg of 1910, pp 566-8 

No real idea 264. Any such legal conception of Group-personahty is not to be found m 
of Group- Montesquieu, Vico or Ferguson Frederick the Great has some elements of 
personality the conception on the one hand, he represents the State as an animate body 

lit ihe with limbs and organs, and explains its birth, its maladies, its death, and the 

eighteenth peculiarities of its nature, by means of a comparison with the mdividual man 
century {Antvnach. cc 3, 9, 12, 20; Constdirattons, m his Works, vm, 24, Essat sur les 

formes, ibid ix, 197 sqq ) : on the other hand, he regards the Rider as oidy [an 
‘organ’, or] le premier sermteiir et premier magistrat de r£tat {Anttmach c i, 
Mhnoires, m his Works, I, 123, last Testament, ibid vi, 215, Essay, ibid ix, 
197) , but m spite of these two complementary ideas he never attains to any 
clear expression of State-personahty 

Justus Mbser knows nothmg of any ‘person’ of the State {Patriot Phant. 
r, no 62) he even disputes the right of a nation to give itself freely a new 
constitution, on the ground that it is ‘not a single being m itself’, but is 
composed of two classes which, if cither is umted mtemally, are only con- 
nected together m their relations with one another as separate parties to a 
contract {Mtsc Writings, i, pp. 335sqq.). 

Herder again — ^however vigorously he may champion the idea of develop- 
ment, however resolutely he may insist on regarding the life of a people as 
the common life of an organism, however frequently he may speak of a 
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national spirit and a national character — none the less fails to transcend a 
mechanical conception of monarchical institutions when he seeks to analyse 
actual States (Idem, ix, c 4, xnc, c 6) While he traces ‘the first breath of a 
common existence’ m the constitutions of towns, gmlds and umversitics, he 
never carries his accoimt of the ‘body politic’ to the pomt where he reaches 
the conception of an immanent Group-personality (ibid xx, c 5). 


§17 THE NATURAL-LAW THEORY OF THE STATE 

1 Cf Huber, I, c 1, §§12-23, Hert, i, i, pp isqq., J H Boehmer, Universal 

P gen c §§iisqq., Schmier, Jiu miv., Dus praeambula , Danes, public law 

P spec §§654sqq , Achenwall, u, §§85-7, Heincke, Proteg c. i, §10 By all 

these wnters jus publicum unwersale is identified with jus publicum naturale, or 
with a part of jus sociale naturale, and the distmction drawn between public 
law and political theory is explained as rnnsistmg m the fact that the State 
IS considered m the former ratume justt, and in the latter raiione utilu J H 
Boehmer was the first to compose a separate compendium of jus publicum 
universale [or, as French writers express it to-day, 'droit constitutumnel 
eomparP] under that title 

2 At first we find no distmction drawn, by those who arc engaged in Attacks on 
attackmg the older doctrmes, between the pure theory of the sovereignty the theory oj 
of the people and the theory [of the co-existencc] of majestas realu and per- 'double 
sonalu cf. Micraehus, 1, c to, §§i2sqq and qu 7, pp n2sqq , Cellanus, majesty' 

c 9, §§ 18-25, Felwmgcr, De maj §§22 and 41 , Huber, 1, 2, c 3, §24, 1, 3, 
c I, ^11-20, Pufendorf, J n etg vn, c 2,§i4,c 6, §4, and De off horn, el 
civ.TifC 9, Thomasius, /aim JUT dw lit, c 6,§i2t,J H Boelimer, P spec 1, 
e 4, §22 n 1 and ui, c 2, §5, n x, Srhmier, 11, c 1, s 2, §1, nos 48sqq 

Gradually, however, both of these theories [that of popular sovereignty 
and that of ‘double majesty’] were lumpied together, and any conception 
of majestas realu was stigmatized as a product of ‘monarchomachism’ 

Horn [who wrote about 1660] is already condemning ‘real majesty’ as a 
monstrum and fabulosus foetus mdeed he even declares the theory of ‘real 
majesty’ a cnmmal theory, and expresses a pious wish for the exeeution of 
Its advocates, addmg that, if they live m a neighbouring ‘plebeian’ State, 
a request addressed to that State for their execution would warranted by 
mtemational law (n, c 10, §§11-15) See m addition Ziegler, i, c i,§§44sqq , 

Boeder, n, c i, pp 93-8 (where the theory of real majesty is said to be a 
theory of regundae), Becmann, c 12, §11, Hert, Opusc i, i, pp 307- 'Qi 
Kestner, c. 7, §9, Stryck, Dus. xiv, no. 7, c. 2, no. 54, Gundling, Jus not 
c 38, §22 (such theones are inventa otiosi sngenu), Alberti, c 14, §3, Hemec- 
cius, Praelec i, c 3, §§8-9 and Elem jur not li, §§i30sqq , Rachelius, i, tit 
32, §2 (the theory is summa pemicies), Hemcke, i, c 2, §15, c 3, §4, Kreitt- 
mayr, §5; Scheidemantel, I, pp. iiisqq (where even the theory of Rousseau 
IS described as a theory which makes ‘ real ’ majesty exist by the side of ‘ per- 
sonal’, and IS controverted accordingly). 
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8. Thus Becmann writes (c I2, §7) : subjectum majestatis est turn Respublica 
seu persona moralts quam Respublica mduit, turn personae singulares quae moralem 
istam repraesentant But what he understands by Respublica is no more than 
umverst or omnes simul, and he proceeds to assume a system under which this 
collective body is represented by the Imperans so perfectly that neither is 
superior or subordinate to the other, but the one stands to the other m the 
same relation as an object does to its reflection m the mirror Cf also 
Treuer, on Pufendorf, De iff horn, et nv n, c. 7, §g {respublica perpetuum majestatis 
subjectum monel) , Rachelius, l, tit. 32, §2, MuUenis, i, c. 7, §65. 

4 Schmicr, for example, holds that it is possible to follow Grotius m 
assuming both a subjectum commune and a subjection propnum, provided that the 
distmction be mterpreted as it is by Boeder and van der Muhlen in their 
notes to Grotius — 1 e provided that it be understood to refer merely to the 
inseparable connection of majesty with the corpus reipid/licae nte formatum and 
the possible reversion of that majesty to the people (it, c 3, s i,§i) Kulpis 
(in his Exerc ad Grotium, n, §6 n ) and Hert (p 298, § 12} take a similar line. 
Ickstatt mterprets the subjectum commune of Grotius as signifying merely the 
original sovereignty of the people, and he therefore prefers to substitute the 
terms subjectum constitutivum and activum [for subjectum commune and propnum ) , 
cf. Opusc n, no 1, c i, §12 

5 Cf Hom,ii,c 1 1, § I, Pufendorf, J n et g vn, c. 6, §4, 0^ hom et 

cw n, c 9, Kestner, c 7, §9, Boeder, Instit n, c i, Alberti, c 14, §3, 
Stryck, Diss. xiv, no 7, c 2, no 55, Hcmcke, i, c 2, § 15, c 3, §4 

0 Cf supra, pp. iii and 115-6, sec also, for answers to Horn’s theory, 
Huber (i, 3, c 2, §§7-9) and Pufendorf {J n etg vu,c 5, §5, De off hom et 
cw n,c 8, §4) 

7 Sec Spmoza, Tract theol -pol c 16, Tract pol c 6sqq , Micraehus, i, 
cc 10, 13-15, Huber, 1,3, c 2,1, 7, c i , Pufendorf, J n etg vn,c,^,Deoff 
hom et CIV n, c 8, Leibmz, Spec, pol dem prop 16-18, Hert, Opusc 1, i, 
pp Sigsqq , Titius, vn, c. 7, §§17-28, Bossuet, n, art i, J. H Bochmer, 
P spec i,c 3,§i3,c 4, §§29-34, Schmier, I, c 3, Hemeccius, n, §§ii6sqq , 
Wolff, Instit §§990sqq , Jus not vin, §§i3isqq , Danes, §§747sqq., Nettcl* 
bladt, §§1133, ii53sqq, Achenwall, n, ^i49sqq , Scheidemantel, i, 
PP 39-40, Hoffhaucr, pp 206 and 295399 ,A L von Schlozer, pp 75399 
and 95, §2 The last of these writers states ‘the Ruler is the Ruler, the de- 
pository of the common will, be he one, or some, or many crown, sceptre 
and throne are essentialia in Schaffhausen and m Stamboul’. This pnnaple 
‘overturns once and for all the insolence of the single ruler, and awakens the 
democrat from his dreams of liberty’ [1 e it shows to the one that he is but 
a depository, who has received his authonty as a depositum — ‘a thing for 
custody, to be reddivered on demand’ — as it shows to the other that even 
in the democracy of his dreams there cannot be absolute liberty, without 
any sceptre or throne, smee while there is a society with a common will man 
cannot be, as Shelley dreamed. 


Sceptreless, free, uncircumscnbed, the king 
OvCT hims^ 


On the other hand we find Gundling contending {Jus not c 37, §§3-10 and 
Disc. c. 36) that, while there is rule by ana persona even m a repubhc, this 
‘person’ is only moraliter una, and the process of dchberation which must 
necessarily precede its decisions makes the suprema potestas weaker. 
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8 Gf Huber, i, 2, c 3, and his Opera nanora, i, no 2, c 7, Pufendorf, 

J n et g vn, c a, §14, c 6, §§4sqq., Alberti, c. 14, §3, Hcrt, Opusc 1, i, 
pp 3iisqq., Gundling, c 37, J H Boehmer, P spec i, c 4, ra, c 2,Titius, 

''n, c. 7, §§20-6, H Cocccji, Prodrorrats, S Cocccji, §§617-18, Schmier, ii, 
c 4, s 2, §2, no loqsqq , Hemcccius, n, § 138, Ickstatt, O/iiac 11, op i, c i, 

§§14-15, Kreittmayr, §5 

9 In developing these ideas, the thinkers of this age were no more The problem 
successful m eluding the contradictions which they inevitably entailed than of interpreting 
those of a previous age had been (cf supra, p. 43 and n 43 to § 14) Most democracy in 
of them assumed that there must have been, even m a democracy, a formal terms of 
translatto tmperu, which had taken the form of a contract of subjection made contract 
with a permanent popular assembly or a majority thereof (See Micrae- 

hus, c. 10, §§gsqq , Huber, i, 2, c 3, §§25sqq ,04, §§isqq , Pufendorf, 

J n ri g vn, c 5, §§6-7, De of horn et ctv n, c 6, §9, Bccmann, c. 12, 

§§4sqq., Hert, Opusc i, i, pp 286sqq. and 3i7sqq , Kestner, i, c 7, §3, 

Hemeccius, n, §§i2gsqq , Danes, Praecogn §24 and Jus nat §§658-60, 

Ickstatt, §§8sqq ) Those who made this assumption were forced to suppose 
that the other party to the contract [1 e. the party other than the permanent 
popular assembly or a majonty thereof] was cither (i) the sum of all m- 
dividuals, or even (2) a minonty of those mdividuals , * and they were thus 
compelled to make democracy an exception from the general scheme which 
they applied to all other forms of State [Strictly speakmg, we may argue that 
on the firat hypothesis, 1 e the hypothesis that the sum of all individuals con- 
tracts with the popular assembly, there will be no exception from the general 
scheme, which makes all mdividuals contract with a Ruler, but there will 
be the difficulty, or the absurdity, that the two parties to the contract arc 
the same, and A is merely contracting with A On the second hypothesis, 

1 e the hypothesis that a mmority of individuals contracts with the majonty 
of the popular assembly, this difficulty or absurdity disappears, because thi 
parties are different, but there is now an exception from the general scheme, 
because it is only a mmonty (and not, as m the general scheme, all) which 
IS the other party to the contract with the Ruling authority ] 

Other thinkers dropped the idea of a contract of subjection altogether m 
treating of democracy, and only spoke of a separate agreement or decision 
(following on the primary contract of society) to retain sovereignty instead 
of transferring it This idea, which agrees with the doctrine oi buarez, ap- 
pears particularly m Schmier, n, c i, s 3, §3 and c 4, s. 2, §3 , and he is led 
by Its logic to argue that the reversion of onginal sovereignly to the people 
[m a case where that sovereignty has not been retamed, but transferred J docs 
not Ipso facto produce a democracy, but only the possibility of instituting 
either that or another form of State [accordmg as the people, now m posses- 
sion of the reversion of its sovereignty, decides either to retam it or to transfer 
It] The idea may also be traced m Wolff, Instil § 982 and Jus nat vu, 

§§37ff, Nettelbladt, §1132, and Achcnwall, li, §§96-98 and 174-179 
But the thinkers who propounded this idea failed to explam how the 
nature of social authority could be changed [i.e how vague popular sove- 
reignty could pass mto a dciimte democratic authority] when the ‘ Subject ’ 
of such authority underwent no change 

10 Spmoza, Tract theol-pol c. 16, Tract ptd cc. 6-1 1. It is true that 

* The other party which coniracts with a majority of the popular assembly may 

naturally be supposed to be the mmority. 
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Spinoza regards an ommno absolutum indium as desirable only in a demo- 
cracy, which he considers the most natural and perfect of all forms of State — 
or, to a less extent, m an aristocracy. But just for this reason [1 e just because 
be confines absolutism to democracy or aristocracy], he rgects monarchy, 
as being a form of government which is necessarily absolute by its very idea, 
and he substitutes for it a mixed constitution, [Strictly speaking, Spinoza 
does not ‘reject’ monarchy. He argues that, potenita being jus, the form of 
State which has most potenita will have mostjiu, and he criticises monarchy 
accordingly, not because it is absolute, but because it cannot be absolute — 
m other words because one msm cannot, however much he may try, possess 
as much potenita (by which Spmoza means mainly power of intellect) as a 
number will possess, and cannot therefore possess as much jus Having 
criticised monarchy as defeebve m power, and therefore m right, Spmoza 
proceeds to fortify it, m the seventh chapter of the Tractatus pohitais, by a 
great counctl, which will bring mtellect to its service, and by a number of 
other devices. We may call this a mixed constitution, and it is, m effect, a 
mixed constitution , but Spmoza was thinking of a fortification of monarchy, 
tmd not of a mixture of difleient political elements. On his own theory 
monarchy remains, m its fortified condition, as a possible form of State — 
not rejected, but not preferred, even m its fortified condition, to other 
forms] 

1 1 Filmer, who rejects m hts Patnarcha all forms of State except monarchy, 
regards monarchy as necessanly absolute 

12 Bossuet (n, art 1, m, art 2-3, rv, art i ; v, art. i , vi, art 1-2, vm, 
art. 2 , X, art. 6) argues that the people cannot be conceived apart from the 
Monarch, because he is r£tat mime, and while lots fondameniales may secure 
liberty and properly, they only bmd the monarch [mtemally,] m virtue of 
the authonty which they derive from God and reason, and never oblige him 
externally A similar view appears afterwards m the Physiocrat absolutists, 
who simply eliminate the theocratic elements m the older theory cf. Mer- 
cier de la Riviire, c 14, p 102, c 17, p 129, cc 19, 23-4 (the only rational 
form of State is a legal despotism, an absolute herethtary monarchy, where, 
the private mterest of the monarch comciding with the mterests of his 
subjects, the mathemati c ally evident and mevitable principles of the ordre 
soctal reign undisturbed) 

18 . Cf Gcllanus, c 9 (‘he who is limited by fundamental laws is no 
longer sovereign’), Pelzhoeffer, n, c 3, Becmann, c 12, §§4-7, Boeder, u, 
c. I Mevius also (Prodromus, v, §§23sqq ) regards all the rights of the unt- 
versttas as absorbed m its single, plenary and exclusive ‘representaUon’ by the 
will of the Ruler, and holds that by the law of nature the potestas mperanium 
IS necessanly una, summa, absoluta, soluia legtbus et rattonibus non obnaxta. On 
the other hand the supreme authonty must do nothing whereby soctetas 
pereat net vfirmetur it must not, therefore, bring the State under a foreign 
yoke, alienate land, alter the fundamentd laws or exercise tyrarmy (§30) , 
and It must use bona pitbhca only for usus publtci, and unpose taxes only m case 
of necessity. Cf , m the same sense, Alberti, c. 14, §§3-10 
14 Horn, Deem n, c 10, §§ 1-15. In a limited monarchy, summa potestas 
resides exdusivdy m the monarch, and it is only its ‘exercise’ which is 
limited' the monarch can therefore, m case of need, break even the rules of 
the constitution, which can never be any thing more than a contract to which 
he has freely assented The obligation imposed on him by an oath to the 
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never be deposed. 


J(otes to § 1 7 


constitution is only a religious obligation, and he ran 
because he has no Superior 

15 Pufendorf attacks Hobbes for makin g the two conceptions [tliat of 
‘supreme’ power, and that of ‘unlimited’ power] interchangeable, cf 
J n VII, c 6, §13 

16 J n etg vn, c 2, §14, De off horn el cm n, c 6, §ii , rf n 13a to §16 

17 J rt et g vn, c a, §14 popultts is understood to signify a ‘Sub- Pufendorf’s 
ject’ or owner of rights {mum altquid unam habeas voluntaiem et cut torn actio view of 
tnbm potest), it becomes identical with emtas and its will becomes identical popular 
with that of the Ruler, and thus the piaradox holds good m a monarchy that rights 
Rex est populus But if populus is understood to mean the multitudo subditorum, 

as contrasted with the homo tiel conciltum habeas impenum, it ceases entirely to 
be a umt to which any ownership of rights can be ascribed , and the theory of 
the ‘right’ of resistance, which confuses multitudo with populus and proceeds, 
on the basis of that collusion, to the impossible conception of a rebellion of 
the emtas against the Rex, is as absurd as it is seditious On the other hand 
mdividutd subjects of the State contmue to be the possessors of separate 
wiUs, although they are merged m a corpus aiorale with uaa voluntas {J a el g 
vn, c ^,%ti,Deoff horn etcui u, c 7, §2), and as possessors of separate wills, 
they contmue to be ‘ natural ’ Subjects or owners ol rights, to whom the Ruler 
owes obligations and to whom he may do an injustice (J n etg vu, cc 8-9, 
vm, c t , De off horn et civ n, cc 9, ii) But individuals cannot appeal to 
any coercive sanction m support of their natural rights they must endure 
the misuse of the State’s authority as men endure storms and bad weather, 
they must go mto exile themselves rather than expel their ruler, but they 
may be competent to resist if the worst comes to the worst and the funda- 
mental contract itself is broken {J a et g vn, c 8, De off horn et av u, 
c 9. §4) 

As compared with this exposition, Pufendorf ’s attempt to prove the possi- 
bihty of an obligation existmg between optimales and ctves in an aristocracy 
IS both obscure and involved in self-contradiction In dealing with this 
possibility, he not only mvokes the argument that, although populus ut 
persona rrwralis expiravit, the persontu physicae arc stdl there he is even willing 
to contend that the people docs not become a multitudo dissoluta (though it 
ceases to be a persona perfecta) after the transference of its sovereignty, and 
be alleges m favour of this contention the argument that ‘ at any rate when 
there is a Senate, to serve, as il were, as its head, the people forms a person’ 

{quia utique jam cum senatu tanquam capite suo persorum conslitml, cf J a et g 
vu, c 5, §8) [Pufendorf ’s view appears to be that while a people with a 
king as Its head is not a person, a people with a Senate as its head ir, and his 
reason may perhaps be that wlule there is some similarity between the people 
and a Senate, and while the two may both somehow be ‘persons’, there is a 
great difference between the people and a King, who is so distinct from his 
people that he is a umque ‘person’, and they m comparison are only a dis- 
soluta multitudo But whatever his reason may have been, he certainly falls 
into self-contradiction, for after proclaiming (in the preceding paragraph) 
that there is only one ‘ State-person’, he allows two to enter m an aristocracy 


(i) the ‘person’ of the concilium habeas impeman, and (2) the ‘person’ of the 
people, with this council serving as its head J formal 

18 J a et g vn, c 6, §§13-17 In dealing with bona puhlica Pufendorf ftonarchy 
follows a similar hnc [to that which he follows m dealing with pohtical <tnd State- 

property 
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authonty] ; he assigns ownenhip of such bona to the emtas qua tales, and he 
asenbes to the king only the position of a ‘tutor’, debarring him from ahen- 
atingioaa/u£/u:aexceptbyconsentafthepeople. J.n etg vm,c.^,%^,Deqff. 
horn, et £10. u, c 15, §5. At the same time he regards a monarch appomted 
for a fixed time as something mconceivable 

19. J tuelg. VTi, c 6, §§7-19, De off. hem. et cw. ii, c 9. 

20 InsiU. jur da m, c. 6, §63 (definition of the State as a persona moralts 
corrqrostta, which can will and act as a unit through the Ruler) , §§ 1 15-96 
(on the nature and attributes of majesty), §§127-31 (on the difference 
between an tmpenum absolutum and an tmpenum Imttatam with fundamental 
laws), §§139-41 (on the possible varieties m the modui Aaimdi) ButThomas- 
lus pikers to call ‘non-patrunoiual monarchies’ by the name of jidei com- 
nussona rather than by that of usi^Tuebutrut (§135),* he does not consider a 
monarcha temporarms to be absolutely mconceivable (§§ 1 22-6) , and he docs 
not allow that there can ever be a right of resistance to the sovereign 
(§§119-20). 

21. Spec JUT publ vn, c 7, §§17-28 and 30 In a cimtas which is win, vera 
et perfecta, constitutional limitations do not affect the suprema potestas, but only 
the modus exerctndi 

22. To some extent, indeed, Gundlmg may be said to be nearer to the 
theory of Hobbes he follows him, for example, m the mterpretation he 
places on the original contract (cf supra, pp 60 and loB), m bis con- 
ception of the Ruler as the soul of the State (cf n 161 to § 16 above) , and 
m the description he gives of the authonty of the State {Jus not c ^6 and 
Dtsc c 35) But he recognises contracts made with subjects as bmding 
(Jus nat c. 12, §§43-6 and Dtsc c. 1 1, §§43-6) , and he liimts the principle 
that m a normal State the people has no right of resisting the Ruler who 
breaks his contract, by remarking that, all the same, no mjustice is done to a 
tyrant when he is expelled (Jus nat c 38, §§ 19-23 and Disc c 37, §§ 19-23) 

28. The commentators on Pufendorf similarly adopt his views (e g Otto, 
Treuer, etc ), although with some reservations 

24. H. Cocceji, Prodromus, S. Cocceji, Pfooum ryrf. §§617-18, 633 (there 
can be no alienation of temtory without the consent of the people, except m 
regna patrvnomalia), and §638 (there is no right of resistance) 

25. Diss sisv,no.y,Dea6solutapnnapispolestate,c 3, and Zlur rv, no i, 
De stattbus promtKiahbus, c i, nos. 22sqq. and c. 4 

26. Opusc. 11, op t, c. 1, §§13-15 (sec n 170 to § 16 above) and §66. 

27. Grundnsz, S5> 32» 34. 35- 

28 Systema, 1, c. 3, §§5, 13, 26, m, c. i (there is never a. jus resistendt). 

29 Hie same homage to FufcndoiTs authonty is also, and especially, to 
be seen m the treatises which desenbe the posiUve pubhc law of the German 
temtonal pnncipaLties 

80 Boehmer, like other thinkers of his time, regards the personahty of 
the State as residing entirely m the Imperans (whether a person or a bixiy 
of persons) , and he makes the will and act of this Inperans count, externally 
and mtern^y, as the will and act of all for every purpose falling withm the 
area of the State’s function (P. spec, i, c. 2, § 18, c. 3, §§ i, 15-21) This repre- 
sentative ‘Subject’ or person necessarily possesses, as its jar propman et inde- 
pendens, a ‘majesty’ which vests it with two sorts of consequential rights — 
the rights of free action appertaining to the state of nature (so far as external 
* See nn. 30 and 35 infra, on the difierence. 
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relations are concerned) , and the jus summt tmpeni (including all the par- 
ticular powers required by the State’s function), so far as internal r^ulation 
IS concerned (ibid, i, c 4) • But though this ‘majesty’ is mdivisible, equal 
at all pomts, all-embracing, permanent, and subject to no positive law, the 
sovereign who possesses it still remains bound by the lex natwralts {P gen c. i, 
§§ 14— 23). He has therefore duties as well as rights m regard to his subjects, 
and these duties are derived partly from the nature of civil society [as based 
upon natural law] and partly on specific contracts [which rest upon the 
same basis] On the other hand the obhgation thus arising, if it is perfecta 
for his subjects, is only impe^ecta for him, and therefore there is never any 
right of coercion or resistance as ag^ainst him {P spec i, c 2, §§18—21 and 
m, c 2, §§9-25) Further, it is only mdividual subdtit who confront the sove- 
reign as ‘ Subjects ’ or owners of rights the commimity of the people, as such, 
has no personality (ibid, m, c 2, §§4-6) 

Boehmer admits that there are various forms of State, ‘according as the 
nexus constituted by pacts is stricter or looser’ On the one hand, there arc 
regna henlia, where tn^ienum has been extended, by means of contracts to that 
effect, beyond the limits required by the State’s function on the other, there 
arc regna hnatala, where the Ruler is subject to limitations imposed by con- 
tract, and there are also hereditary and elective monarchies (or m^xna 
pairmumialva et non patrtmomalia) , though the latter must not be called by the 
name of usufructuartaf (ibid 1, c 3, §§30-6, 11, c 3, §13, ni, c 4, §15). But 
the people never has any share, stanie trr^peruj, m the exercise of pohbcal 
authority, and it has therefore no legislabve or judicial capacity, and no right 
of resistance or deposibon (i, c 3, §§25-6, u, c. 3, §14, m, c 2, §§4-16 and 
c 4, §§32—3) If, therefore, the sovereign is bound by leges fundamentales, qua 
pacta, he alone can interpret such laws or pacts, and he cannot be forced to 
observe them (ni, c 2, § 13 and c. 4, § 16) Should he break the rules of the 
constitution, the people is bound to obey, and even if the clausula nuUitatis 
be added to any rule — e g. if the performance of an act of government with- 
out consultation of the representatives of the people be expressly declared 
to be null and mvahd — the nulhty of an act done m contravention of that 
proviso can only be established by the next successor, and not by the people 
itself (i, c 4, § i) The position is different, Boehmer allows, vacante xmpeno, 
smee sovereignty reverts to the people m the event of such vacancy Even 
here he adds a qualification (m,c 4,pp9-ii) Vacancy, he argues, can occur 
m a non-patnmonial monarchy without the consent of the people coming 
mto play, as the result of an altenatto regnt [m which case there will be no 
reversion to the people, and no consent of the people]. [See also n 33 infra ] 

31 Kestner, for example, though he follows Pufendorf m other respects 

* Bochmer’s argument may be illustrated by a pedigree 

The fundamental right of imgestas {jus propnum et tndependms) 


jura libertatis naturalts jus summt tmpera 

{quantum ad externa) {quantum ad tniema) 

jura parhcularta tmperu 

t Cf supra, n ao, where Thomasius is quoted as rejecting this name m favour 
ofjidet conumssana For the difference between the two, see n 35 infra, and Huber’s 
explanation there given. 
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(c. 7, §§3sqq )» allows the people a jus resistendi where there is evident 
tyranny (§19). 

82. WefindthisviewinLudcwig, I, i,op 8, c i,Kestner, c 7, §§ii-ia; 
Hemecaus, n, §§147-9 O® *he other hand the conception of the patn- 
monial State is retained not only by Thomasius, Cocceji and Boehmcr (see 
nn ao, a4 and 30 supra), but abo by Huber (i, 3, c a, §§ i6sqq ), Schmier 
(n, c 2, s a, §3), Wolfi {/nstu §986), Nettelbladt (§1198), Achenwall (u, 
S *58-73). and others 

83 J H Boehmer, for example, expressly treats dt junbus subditonm 
oacante impeno {P. spec, m, c 4) He distinguishes two cases of vacancy 
(i) totalis interUus reipubluae, which dissolves the ‘body civil’ and leaves the 
ground clear for a fresh act of association (§§a-3) , and (a) simple disappear- 
ance of impenum, which transforms any State m which it occurs mto a de- 
mocracy, and thus makes the people capable of a fresh translatio impeni 
(§§4sqq ) A testamentary disposition by a deceased Ruler does not bind 
the people m the latter of these cases, even if he were competent to aUenate 
his kmgdom (§§7-8) • Vacancy of impsmm may arise through an ahenation 
made ultra vires (§§9-11), or through death (§§ 12-16), if there are no rights 
of succession to prevent the vacancy (§§17-27), or through abdication 
(§§28-31); but not through deposition (§§32-3) [We may remember the 
vote of the Convention Parhament of 1689 — that James II ‘has abdicated 
the government’ (or impenum) and ‘the throne is thereby vacant’ On the 
other hand we may also remember that ‘abdication’ here was a euphemism 
for deposition ] 

Cf Thomasius, Instit. m, c. 6, §§67-114, Fund m, c 6, §§9-10, and 
Boeder, u, c i 

84 Filmer and Bossuet reject simultaneously both an original and a re- 
versionary soveragnty of the people In a similar way we find Horn de- 
nying the succession to the throne from the expressed or presumed will of 
the previous Ruler (n, c 9, §§7-18), and refusing to allow any eventual re- 
version of majestas to the people, though he concedes the reversion of an 
original jui eligendi, u, c 1 1, § i [provided there be no expressed or presumed 
will of the previous Ruler^] He regards the people without a Ruler as a 
corpus sine anima, and therefore a cadaver [but how, we may ask, cana cadaver 
exercise a jus eligendi*) 

85. Huber.Zlejursoo. I, 2, c i, §§16,20, c 3,§24, cc 5-7, i, 3, cc 1-2 
Even m tmpena henlia or despoitca, he aigues, all that is added is simply an 
increase of the efficacia of majesty (i, 3, c. 2, §§ 1 0-15) Conversely, if we turn 
[from these absolute forms to the less absolute, 1 e ] to imperia patnmonialia 
and non patnmonialia (and the latter of these, Huber remarks, is not a case 
of a mere right of usufruct, but of a limited nght of property, properly to 
be regarded as a quasi-usufruct, and analogous to a Jidei commissum or the 
property of a man m his wife’s dowry), t we merely find a difference m the 

• Ergo, the will of the King of Spam in 1 700, leavmg his possessions to the grand- 
son of Louis XIV, did not bmd the people of Spiain 

t These subtleties are fascinating A Kmg who rules a non-hereditary monarchy 
(c g. a King of Poland in the seventeenth and eighteenth centuries) has neither a 
mere usufruct m an impenum which is the property of another, nor the full owner- 
ship of an impenum which is his own property He is m a half-way house, which, 
however, is nearer to ownership than to usufruct He is like a man who is the holder 
of what we may roughly call a trust-property (the fidei comimssanus of Roman Law), 
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modus habendi of majesty [but not m ‘majesty’ itself], ibid. §§16-31. It is 
a matter of mdifference, Huber adds, whether the summa poUsias is acquired 
volmtt or %nmio populo, by elecUon or by inheritance, m perpetmty or for a 
period (§§33-50) , and the size and style (1 e form) of the State arc matters 
of no significance (§§51-6). See also his Instil Rap i, cc 3-5 

36. Dejwe av. i, a, c 3 We must neither follow Hobbes m exaggerating He admts 
sovereignty to a pomt at which the people becomes a mere flock of sheep limits on 
(§§3-8), nor the author of the Vind c Tyr and Althusius and other writers the monarch 
in imnimising it until Rulers become nothing more than namstn populorum 
(§9). The truth is that a contract between king and people is the basis of 
their relations (§§ 1 7-B0) , and m interpreting this contract we must start 
neither from Hobbes’ view that the people necessarily devolved the whole of 
Its rights, nor from the view of Althusius that the people could not m any 
way alienate its supreme authority, but rather from the assumption that 
there is at one and the same time a real alienation of majesty and a reserva- 
tion of popular rights which limit its exercise (§§21-51). Of i, a, cc 4-7, 

I. 3. cc I, 4-5, Opera minora, i, no. 2, cc 1-7 

87 De jure ca 1, 3, c. 5. Fundamental laws arc bmding m virtue of 
natural [and not of positive] law they arc not to be confused with ‘pnvi- 
leges’ or pacta cum singulis 

38 Rights of the people [as a whole, and as against the government] He allows 
exist even in a democracy, where they arise from the limits imposed on rights of 
majonty-govemment (i, 2, c 3, §§39-51) they also exist, to the same ex- the People 
tent, m an aristocracy and a monarchy when the case is one of translatw 
simplex (ibid c 5) Cf i, 3, c 4 

38 De jure ctv i, 3, cc 4-5 

40 Huber (m I, 3, c. 5, §§23sqq ) mvestigates these limits [limits imposed His theory 
on the ruler by ‘express fundamental laws’] m some detail If we start from of express 
a theory which makes all limitauon of the summa potestas purely ‘ constitu- fundamental 
tional’ m character [1 e dependent on express constitutional rules], we are laws 
not precluded by our basis from believmg m a provision which makes the 
assent of the people, or an approbatio in senatu, a necessary condition of the 
validity of certain of the Ruler’s acts (i, 3, c 2, §57), nor are wc, again, 
precluded from believmg in a voluntary submission of the Ruler to private 
law and the civil courts (r, 9, c 5, §§7-25) What we are precluded from 
holding, on that basis, is that the Ruler can really be bound by ordinary 
positive law, or subject to any coercion whatever, for we cannot suppose 
[as wc should liave to suppose if we tried to hold such a view] either (i) that 
the Ruler possesses a power of command and coercion over himself, or 
(2) that the pieople can be legally secured in the possession of such a power 
over him — except, mdeed, at the price of a simultaneous cession by him of 
part of the intf/entim (i, 3, c i, §§10, 24-38, i, 9, c. 5, §§26-49) But the 
people possesses a right of resistance m defence of its rights against a Ruler 
who breaks his contract, smee the question then raised is one of natural, and 
not of positive law (i, 9, c. 3) ; and the people may even punish a tyrant 

or he IS like a husband who has a sort of property in hu wife’s dowry Just as the 
former’s trust-property is subject to the request (or ‘precative disposiUon’) of the 
tesutor, and as the latter’s property m the diu is subject to certam limits m favour 
of his wife, so the king in a non-heiwlitary monarchy has a property subject to the 
‘request’ of his people, or to certam hmits in favour of his people. And the people 
Itself IS a testator, or a wife, or anything else, but not ahvingor mascuhne propnetor 
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when once he has proceeded to forfeit his tmpertum, either by violating the 
Itx eonamssona, or by manifestly going beyond his rights (i, 9, c 4). 

Huber 41. For this identiScationofthe person ofthe State with that of the Ruler, 

identifies cf the following dicta in Huber’s Dejure emit eimtates per eos gut habent sum- 

the State mam potestatem personae fiunt (i, 3, c 6, §a6) , samma potestas est ipsa cmtas (i, 9, 

and the c. 5, §51}; voluntas tmpettaatttm est voluntas avtiaiis (i, 3, c. 3, §14 and c 6, 

Ruler § a6) , again, because the cmtas jus personae habet, the Ruler (who is the cantos) 

can bind by legislation his mdividual subjects, who are diversae personae, but 
he cannot bmd himself (b 3. c 1, §33) [smce that would be a case of the 
same ‘person’ bmding and being bound at the same time] See also i, 9, 
c. 5, §§65-73. It follows from Huber’s argument that if the Ruler submits 
himself voluntarily to the courts m pnvate-law cases, he is prosecuted and 
sentenced normne suo m semef tpsum. 

Tet he 42 Huber argues, with particular reference to the opposite opimon of 

recognises Hobbes, that the people, when transferring sovereignty, unum good est, it 

the People retains the jus personae [after that transference], and remains a umversUas, 

as a guanuns rue congregatus sit rugae scud tenpus futun conventus, and therefore 

umversitas it can have rights against the Ruler, and, m particular, can effectively re- 

serve such rights [at the time of transference], or acquire them by virtue of 
subsequent contracts (r, 3, c. 4, §§8-83 and c 5, §§58-^) 

He would 48. Startuig from democracy as the form of State which approaches 

hrrat all nearest to the state of nature, Huber begins by enumerating the reservations 

governments which are unpliatly made [in favour of the whole people] under a democratic 

by popular constitution, when the wiU of the majority is made the Ruhng Will (i, 3, 
rights c 3, §§35-51 and c. 4), and he then argues for the existence of the same 

reservations [m favour of the whole people] m all forms of State, on the 
ground that Ae Ruler m any form of State has merely taken the place of the 
majonty (ibid, c 5) But he goes further, and he argues with some warmth 
m favour of express constitutional limitations on ‘majesty’, such as are 
common in monarchies, but are seldom to be found m democraaes, and 
only infrequently m aristocracies, where they are particularly necessary (i, 
3, c 4, 1, 7, c I, I, 8, cc. 3-4) In our century of oppression by prmces [the 
seventeenth], he says, it is particularly necessary to champion the cause of 
liberty, but if it is particularly necessary m monarchies, it is also necessary 
in Repubhes (i, 3, c 8) 

44. [There is a contradiction mvolvcd m Huber’s attempt to bmit de- 
mocracy by the rights of the people, because] in dealing with democracy 
he tries to assign to a mmonty the popular rights which he vmdicatcs else- 
where for the community. He assumes Ac existence of two pacts (one between 
singuli and singuli, and the other between rmnor pars and major pars), and 
vmdicates a facultas resistendx for the mmonty m the event of a breach of 
the latter of these pacts [by the majonty] , cf. i, 3, c. 4, §§ 1-35. 

46. Cf e.g. Micraelius, i, c. 10, §§9-16 and qu. 1-5, pp. loSsqq (where 
there is also an argument for the right of resistance m case of necessity) , 
Felwmger, He maj §§37sqq , von Seckendorf, Furstenstaat, u,c 4, c 7, §13, 
m, c. 3, no. 8, Moser, Patriot. Phant rv, no 51 The same tendency appears 
in many of the exponents of positive constitutional law 

46 Seckendorf, for example, qualifies the idea of sovereignty (though he 
desenbes it as a ‘supreme and final power of command for the preservation 
and mamtenance of the common advantage and existence’) m two ways — 
by insisting strongly on the responsibihty which attaches to sovereignty m 
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virtue of Its being an office {Furstenstaat, n, c i , Chnstenitaat, n, cc 6-7), 
and by rejecting entirely the notion that the sovereign is exempt from 
positive law {Furstenstaat, ii, c 4, §a) 

F^nelon, too, though he believes m the necessity of an autonU souveraw, Fhelm’s 
which creates the body pohtic by giving it unity, and brings about a pooling qualtficatum 
of powers {multiplication des forces) m that body, and though he adds that this of sovereignty 
authority must necessarily be ‘absolute’ (c v), none the less protests against 
any identification of such a final and supreme authority of the last instance 
with mere arbitrary and unlimi ted power (c xi) , and he therefore attacks 
despotistne des Souverams as well as that de la populace, while he eulogises a 
monarchy quahiicd and moderated by the rights of the people (c. xv) — 
notwithstanding the fact that he refuses to recognise any ongmal sovereignty 
of the jieoplc or any right of resistance (cc vi and x). [For the view of sove- [Con^ore 
reignty as an ‘authority of the last instance’ cf Loyseau, TraiU des Seigneunes, Lqyseau’s 
n,§6 la Souuerainetl est le comble et la pMode de la puissance oil il font gue I’ Estat mews'] 
s^aneste et establisse. Loyseau, writing about 1610, was a natural authority 
for F&ielon, wntmg towards the end of the seventeenth century We may 
also note (i) that Loyseau made a distmction between sovereignty in ab- 
stracto, which was a property inherent in and attached to the State and 
sovereignty in concreto, which was the exercise or enjoyment of that property 
by a person or body of persons (though he proceeds to confuse this distmc- 
tion by arguing that a king ‘may acquire by prescription a property m 
sovereign jxiwer, and thus add property m it to exerasc of it’, TraiU des 
Offices, n, c a, §§35-6) , and (a) that it was a tradition of the French lawyers, 
from Bodm onwards, that even if ‘majesty ’were a ‘supreme power, exempt 
from laws’, this only meant exemption from positive laws of the ordinary 
sort, and majesty was none the less subject (a) to ‘fundamental laws’ such 
as the Salic Law (‘which are connected with majesty itself’, Bodm, De rep 
t, 88), and {b) to the lex dwina, the Ux natitrae and the lex omnium gentium 
communis (ibid 84) ] 

47 Cf supra, p 137 

48 Cf Leibniz {Caesar -Furst , Praef pp. saqsqq , cc lo-ia and 36-33) Leibniz’s 
on the degrees of majestas, supremitas and supenonlas, on the possible dis- theory of 
crepancy between the mtemd and the external posiuon of the sovereign, sovereignty 
and on the possibility of division and distribution of political authority We as relative 
may note especially (c 1 1, p 360) the defence of these views against Hobbes 

and other writers they are very ready, Leibniz writes, to produce a mon- 
stnon, but their conception of sovereignty is only m place m ea Republica cujus 
Rex Deus «/ [1 e m a State where ommpotencc really exists] , it does not 
apply to any civilised State, or even to Turkey, and it contradicts human 
nature We may therefore say that Leibmz beheves that the supremitas of the 
Prmce is not destroyed by the existence of a contract guaranteeing rights to 
the people or the Estates, or even by the presence of a lex comrmssona [which 
delegates wpenum to be exercised as a fiduciary power derived from the 
community] , cf c 33 

49 Thus we find Titius, Treuer and Hert censuring Pufendorf for adopt- 
ing Hobbes’ identification of the Imperans and the Cmtas, and similarly we 
find the first two of these, along with Otto, b laming him for not mtroducing 
‘fundamental laws’ as limits upon the representation of the State’s will by 
the will of the Ruler {Comm, on n, c 6, §§io-ii of the De off. horn, et civ , 

Titius, Observ. 159, 557). 
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People and 50 Hert, it is true, makes ‘the person of the State’ reside entirely m the 

Rtder as both stamrms tnq>erans, but he holds none the less that a petsona et corpus may be 

personae attributed to the people, guatenus pruno pacto contmetur [i e. so far as it is con- 
stituted a ‘person’ and a ‘body’ by the original contract]. As a collective 
person, which comes into existence by virtue of the origmal contract of 
soaety, the people has mhil comtmm cum mpmo [i e it is not a ‘Subject’ or 
owner of rights m anything like the same way as the Ruler] , but it may 
acquire rights afterwards by contract or by prescription. Agam the populus 
conjunctus pacto prtmo contmues to survive even when the pactum seamdum [i e 
the contract of government or subjection] is dissolved, and it has in that case 
to re-constitute the pactum secundum afresh . cf Opusc. i, i, pp 288, aqi, 295-8. 

Schmier regards the summa potestas as the soul of the State, and he makes 
the ‘Subject’ or owner of this power ‘the person of the State’ (n, c i, s i, 
§§ 1-3) But he also holds that the populus collective sumptus contmues to 
possess a status of its own as against the Ruler. It was the original ‘ Subject’ 
of sovereignty (n, c i, s 3) , sovereignty reverts to it vacante tmpeno (n, c. 3, 
s. I, §1, c 4, s. 2, §3, V, c. 2, nos. 65-9), It IS at all times a universitas 
capable of possessing rights (v, c 2, s i, s 2, §3, c 3, s 2, 5§2-3) [He pro- 
ce^ to claaify those rights ] (i) Like individual subdtlt, the commimity in 
general enjoys everywhere certam reserved nghts (n, c 4, s i , § i , v, c. 2, 
s i) more especially, no change of the succession, and no alienation or 
mortgage of any of the rights of sovereignty, can have any validity m a ‘ non- 
patnmomal’ State without the consent of the people (n, c 2, s i, §§2-3 and 
s s> §3) (a) The people may also acquire extensive rights m virtue of con- 
tracts or l^es/undameniales («, c 4, s i, §2, v, c. 2, s i, nos 6 and 8) — such 
as, for example, the right of givmg its assent to laws (ra, c 2, nos 28-30) , 
and It may similarly acquire rights by presenpuon (n, c. 2, s 3, § 2, nos 1 74- 
200). The summa potestas may thus be either ‘absolute’ or ‘limited’ [accord- 
ing to the degree of these popular nghts] Yet even where it is limited, it 
still remains Intacta, although there may be certam arts of the Sovereign 
which have no vahdity without the consent of the People or the Estates, and 
even although a lex commissona may be imposed upon him (n, r i, s 2, §2) 
The commumty has no right — at any rate m cases where it is not the real 
and true sovereign itself — ^to resist or depose the Ruler who has broken his 
contract, unless it be by way of self-defence against a Ruler who has become 
hostis apertus (n, c 4, s 2, §2, v, c 2, s i and c. 3, s i). [The nghts 
assigned to the people m the first part of this argument would thus appear 
to be denied m the second part ] 

Hemeccius, while emphasising the exclusive representation of the State 
by the Ruler, and insisting on the unity and mdivisibility of sovereignty, yet 
recognises the people as possessing the collective personahty of a societas 
aegualts, and he also admits that, besides the popular nghts which are every- 
where established, in all forms of State, there may also exist additional 
jxipular nghts m virtue of special constitutional provisions to that effect 
(Elem n, §§ 129-149, Prae/ academ i, c 3, §8 cf note 32 supra) 

61. InsM §§979^. Jwnal vm, ^ 29-36- 

52 Instit. §989, Jus not. vm, §§37sqq Even the representobon of the 
people by the Ruler m the sphere of external relabons, Wolff adds, is merely 
a matter of presumpbon, but when any different arrangement has been 
established by fundamental laws, that arrangement is effccbve only if, and 
so far as, it is known to other peoples {InsM. §994). 
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53. On Wolff’s distinction between vmpenum absolutum and Ivmtatum, see Wolff's 

his Jus not vm, §§66sqq. and Instit §983, and on the apphcation of this dis- view of 
tinction to vanous forms of the State, Jar na/ loc. cit S^isisqq and /orW popular 
§§ggosqq In deahng with the nature of Wolff views them rights 

as contracts, which it is beyond the legislative competence of the Ruler to 
modify, but which may be ^tered by the people, provided that they are not 
entirely based on an act of voluntary self-lraiitation by an otherwise un- 
limited Ruler, and provided also that such alteration does not affect ad- 
versely the acquired rights of the Ruler or his successors {Jus nat. loc cit 
§§77sqq., and Instit §§984, 989, 1007, 1043) The people, in his view, has 

a duty of unconditional obedience, even where there is abuse of the 
summum impenum, and he regards as inadmissible any proviso which makes 
the duty of obedience cease m a case of bad government On the other hand, 
he constantly insists on the right of passive resistance, whenever any order is 
issued which contravenes the commands or the prohibitions of Natural Law, 
or whenever, m a constitutional State, the limits of the fundamental laws 
are violated He even regards the people as a whole, or the mjured part 
thereof, as entided to offer active resistance whenever an attack is made on 
the rights reserved to the people — on the ground that m such a case there is 
a reversion to the state of nature, and each must therefore protect his rights 
for himself (Jiii nat loc cit §§ 1041-7, /nsW §§985, loyg, Polit §433) 

54. Sjist nat §1132 potestas ctmlis est ongmaliier penes omnes cives simul 
sumpios, a quorum arhtno dependet an, quomodo, et in quern earn transferre velmt 
It IS only where the foundation of the State has proceeded from some third 
party [distmct from both people and government] that the position is 
different 

65 Loc cit §§ii33»qq'. There IS indeed (Nettelbladt argues) Netulbladt 

a presumption against any limitation of the Ruler by the recogmtion of jura on popular 
poptdana to share in the exercise of potestas cimlis, and [still more] against any rights 
limitation of his rights by the adrnission of the people to the status of joint- 
holders of supreme authority, but there is equally a presumption in favour 
of a view of monarchy as merely ‘usufructuary’, under a system in which 
jura potestatis are vested entirely m the prmceps, but the jura circa potestatem 
reside as entirely in tlie people (§§1198-9) In all forms of State the civil 
power IS subject, by the nature of the case, to lirmtes and officia, and the 
Respublica therefore confronts the Superior as a ‘Subject’ or owner of rights 
(§§ 1 127, 1134) In the event of an open transgression of lirmtes, the people 
has the right of revolt (§ 1270) The conception of sovereignty is so much 
attenuated m the theory of Nettelbladt that he makes mere potestas cimlis 
{du Hoheit im Stoat) the criterion of the State, and even holds that the 
surttma potestas {la souverameU) may be subordinata thereto (§§1125-9) [If 
summa potestas can thus be ‘subordinate’ to cwdis potestas, the sovereignty 
which IS mdicated by it cannot be more than the ‘courtesy’ title of sove- 
reign, as when we speak of ‘our sovereign Lord the Kmg’. It is not a true 
summa potestas m the legal sense — the authority of the last instance, which 
finally decides ] 

56. Loc. cat §1200' the prmceps, as a ‘pubhc person’, is a person m the 
state of nature, who is one with his people (una persona cum populo) m the 

sphere of external relations. Nettelbladt 

57. In a monarchy the populus is always a persona moralis distmct from the on the People 
king; but m its character of a moral person the people varies — sometimes as a moral 
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being altogether subehtus , sometiines retaining reserved powers, and therefore 
[and to that extent] remaining in statu naturali , sometimes possessing pohtical 
authority jointly with the prince, and therefore hving, along with him, m the 
state of nature (§ taoi). The same position also exists in an aristocracy, as 
between the populus and the collegium optmatum (§1217) In a democracy, on 
the other hand, the Senate is a persona moralis subiUta populo, non in statu 
naturali vivens (§ 1230), as also are all the magistrates (§§ laaGsqq.) 

58. Loc cit §§1210-12 The Estates exercise the rights of the people ‘m 
their name’ (whether these rights be merely the general rights circa potestatem, 
or particular rights of exercising authority [apart from the prince], or rights 
of sovereignty* shared with the prmce), and therefore they ‘represent the 
people, and have its rights’. We have thus three separate ‘Subjects’ or 
owners of rights [the Ruler, the People, and the assembly of the Estates] who 
may aU hve m a state of nature, for the ‘body of the Estates’, m so iar as it 
exercises rights of sovereignty in the name of the people, is also free from 
subjection [and therefore in a state of nature]. 

60. Jfaturrecht, pp. 24.0, 244, 246, 293sqq , 3o8sqq , 317 

60 Loc at p. 310 

61. Danes holds that the essence of the State requires an inperium 
sumrmm and an imperans (§§6558qq ) The content of majesty is always the 
same (§§667sqq.) the ‘Subject’ of majesty may be either a collective person 
or an tndimduum (§§747sqq.) But there are Imites majestatis — ^both the 
natural, which are to be found in all forms of State, and the pactitu, which 
are found in constitutional States m addition to the natural (§§7fesqq ) 
Limited monarchy, where the people has only given a consensus condttumatus, 
and where the Ruler is bound by leges fundarnentales vel capitulationes, is none 
the less monarchy, and the erection of ordines tn^eni with powers of super- 
vision, or even the presence of a pactum comrmssonum [a Wahlkapitulaiion^ 
pledging the monarch at the time of his election ■’], does not turn it mto a 
mixed form of State (§§786-9) 

62 Achenwall regairds all civitates ardmatae as based on pacta fiadamentalia^ 
which cannot be altered by umlateral action (n, § 109) By the prmaples of 
‘universal absolute public law’, the contract of government issues m an 
m^enum summum plenum et ilhrmtabm, either of the ‘people’, or of a ‘physical 
person’, or of a 'moral person’ (§§ii2sqq ), but by ‘umversal conditional 
pubhc law’t the vnpenum may be linut^ by ‘fundamental laws’, and we 
thus find, by the side of absolute monarchy, monorchia minus plena and mon- 
archia lirmtata — ^the monarch, m the latter of these two varieties, being obliged 
to act by the consent of the people, and the people possessing either a 
corregtmen de facto or a formal co-impenum (§§ 148399.) 

68 Schademantel holds that every State requires ‘a common Head’, 
who represents the ‘majesty’ of the State, and is ather the whole soaety, or 
some of Its members, or one (i, pp 38399 ) Majesty, as ‘ the highest form 
of existence m the State’, is not subject to any laws, but may be bound by 
divme commands and by the fundamental laws wbach it tm accepted for 
Itself by contract (i, p 116) 

* Strictly sjxaking, the word Hoheit (which is here translated as sovereignty) 
means somethmg different from sovereignty m Nettelbladt, being identified with 
cailxs potestas and distinguished from la souverameti (n 55 supra, ad finem) But it is 
difficult to render the word otherwise 

t For these elaborate classifications ofjiu, see p. 291 



Notes to 347 

64. A. L von SchlozcT treats the relation of the Ruler and the People as Schlozer's 
entirely a contractual relation (pp 95sqq ), which should ideally be defined cmsMuttona- 
in a f undam ental contract made under oath (p 102, §6) , but he allows the list theory 
Ruler the right to denounce the contract at any tune, and he gives the People 
the right of denouncing it under given conditions (p io8, § 10) Though he 
rqects the theory that ‘law should be the one and only Ruler’, and though 
he emphasises strongly the necessity of a ‘Sovereign’ or ‘Ruler’ who con- 
stitutes the common will, and represents the State, either as an ‘ tndwidwm’ 
or as ‘union morale feigned by a majority’ (pp 77-9, 95, 100), he none the 
less imposes fixed limits upon the power of this sovereign m the course of his 
argument (cf p 94, § 1) — contending that he is bound by positive as well as 
by natural law (p gfi, §2, p. loi, §6), and that he is subject to the funda- 
mental contract (p. 102). 

65 Danes, e g , regtuds the withholdmg of justice as causing a return to Theories of 
the state of nature (§733) Achenwall allows individuals only the right to resistance 
emigrate, when the fundamental contractu broken; but he allows a mt- 

versitas, or an insigms pars popuh, the right to resut by force of arms and expel 
the tyrant, if the danger threatened by acqmescence m wrong u greater than 
the disadvantages of rebelhon, §§200-7 [rf Bentham’s Fragment of Govern- 
ment, where resutance u held to be ‘allowable to, if not incumbent on, every 
man when the probable mischiefs of resutance (sjiealcing with respect 
to the commumty m general) appear less to him than the probable mischiefs 
of submission’ (c rv, §xxi), cf also Palcy’s Moral and Political Philosoply 
(Book VI, c. m ) — ‘the justice of resutance is reduced to a computation of 
the quantity of the danger and grievance on the one side, and of the prob- 
abihty and expense of r^rcssing it on the other’] 

Scheidemantel thinks the nation entided, if there be real tyraimy, to nse 
in forcible resistance, on the ground that the bond between the punce and 
the nation u broken by abuse of the power of the State and transgression of 
the limits of that power, and that the nation thus returns to the liberty and 
equality of the state of nature (id, pp. 364-75) 

Schlbzer allows a droit de resistance if there be evident tyranny, along with 
a power of enforcing that right by coercion, deposition or pumshment, ‘ all 
bong m accordance with the notion of a contract m general ’. But he does 
not think the individual justified in exercuing, or the masses capable of 
using, thu right ‘ woe, therefore, to the State where there are no representa- 
tives, and happy Germany — the only land in the world where a man can 
take action against hu ruler, without prejudice to his digmty, by due process 
of law, and before an external tribunal’ (pp 105-7) [bchlozer, writing m 
1793, u thinkin g of the Reichskammergencht at Wetzlar, dissolved, along with 
the Reuh itself, m 1806 ] 

The reader IS also referred to the author’s work on Althusius, p 315 n 128 

66 Discourses, m, sect 44 The power of parliament u ‘essentially and Sidngr on 
radically m the people, from whom their delegates and representatives have parliaments 
all that they have’. In England, however, unlike Switzerland and the 
Netherlands, the several counties and towns are not separate sovereign 

bodies, but only ‘ members of that great body which comprehends the whole 
nation’, and therefore the representatives do not serve the bodies by which 
they are elected, but the whole nation If these representatives could as- 
semble of themselves [1 e. without a royal summons — a summons which, at 
the time when Sidney was writing (1680-3), Charles II steadily refused to 



Stdn^ on 
the People 


Locke on 
the nghts of 
the People 


348 Gierke’s Notes 

issue], they would be responsible to the nation, and the nation only when 
it IS impossible for them to assemble, they have only a responsibility to their 
consaences and to pubhc opmion But this great power of the representa- 
tives, instead of diminishing liberty, really mamtains it It is identical, at 
bottom, with the power of the electorate The people still remains sovereign, 
because only the possessor of an unlimited right can give an unhimtcd power 
of representation The reason for the people giving such power, instead of 
imposing ‘instructions’ or mandates, is simply a prudent self-rcstramt 
[Sidney’s argument, m favour of true ‘national’ representation and against 
‘ instructions ’, is a harbinger of Burke’s &moiis speech to the Bristol electors 
in 1774 {Works, m Bohn’s edition, vol i, p. 447, cf a similar passage in his 
Reflections, vol u, p. 457) Mr Norton, a member of one of Elizabeth’s 
parliaments, had already argued m 1571 that m parliamentary representa- 
tion ‘the whole body of the realm, and the service of the same, was rather 
to be respected than any private regard of place or person ’ (Hallam, Con. 
Hut. t, c V, p. 367) ] 

67 Ducourses, n, sects 7, 32 (on solemn, sworn and bmding contracts 
between the magistrates and the nation) 

68 The People, Sidney argues, is the soiuce of all authonty (i, s 20) , 
If creates authonty (n, s 6), and it determines its limits (ii, ss. 7, 30-33) , it 
necessarily rcuins legislative power, even m a monarchy (m, ss 13-14, 
45-6) , and it contmues to be a judge above all the magistrates (ni, s 41) 
The ruler is an officer appomted by and responsible to the people (n, s 3 , 
m, ss I sqq ) no obedience is due to his commands if they are unjust (m, 
ss 11,20) resistance IS permissible, if he abuses his office (m, ss 4sqq ), and 
he may even be deposed (ni, s. 41, cf s. 36— ‘the general revolt of a nation 
cannot be called a rebellion’), the people too [as well as parliament] thus 
retains the right of free assembly (m, ss 31, 38) 

69 Cf Locke’s Second Treatise, n, c 10, §132, cc 13-14 The people (or 
‘the conunumty’) contmues to be the fountam of all powers, and retains a 
right of reversion therein (n, c ii, §141, c 19, §§220 and 243), but its 
‘supreme power’ only expresses itself in the event of the dissolution or for- 
feiture of authonty (n, c 13, §149), and the legislative power is sovereign 
‘whilst the government subsists’ (n, c 13, § 150) [Locke goes further than 
Gierke allows in his view of the nghts of the People Inc 10, § 132, antici- 
pating Rousseau, he argues that ‘the majonty, having the whole power of 
the commumty naturally m them, may employ all that power in making 
laws for the commumty from time to time, and executing those laws by 
officers of their own appomting, and then the form of government is a perfect 
democracy’ Normally, we must adimt, Locke regards the people as dele- 
gating Its power to a ‘legislative’, rather than as making laws itself Even so, 
as we have already had reason to notice (supra, n 68 to § 16), he does not 
speak of a contract between people and legislative, but of a unilateral act 
of the people vesting a trustee or ‘fiduciary’ power m the legislative It 
follows upon this view that, while this fiduciary legislative may be called 
‘supreme’, or even ‘the one supreme power’, the people is always a super- 
sovereign, having another and higher ‘supreme power to remove or alter the 
legislative when they find the legislative act contrary to the trust reposed m 
them’ Thus the people comes mto action, not m the presumably rare event 
of a breach of contract, but m the presumably more frequent event of ‘ action 
contrary to the trust’. For such an event, to judge from the analogy of the 
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treatment of the trustee in Enghsh PrwatraM, may be confidently expected 
by the trustor who is also the beneficiary of the trust — ^all the more as he is 
in addition (m Locke’s theory of the political trust) thejudge of its execution ] 

70. The people is the sovereign judge which decides whether the powers Locke on 
appomted by it, including the legislative power, observe their limits l{ a. the People 
formal organisation of its rights is lacking, it can appeal to Heaven if it has as sovereign 
once removed the jxiwers which have forfeited their authority, it can cither judge 
content itself by simply placing authority in fresh hands, or erect an entirely 
new constitution [Locke actually says, in c lo, § 132, where he is speaking 
of legislative power which has been given for lives, or for any limited time, 
that upon reversion ‘ the commumty may dispose of it again anew into what 
hands they please, and so (not ‘or’) constitute a new form of government’ 

(The references which Gierke gives are to c 19, esp §§2I2, 220, 242-3, and 
to c 1 8, §§ 1 99-2 1 o , but they do not support his account of Locke’s views ) 

Nor does Gierke’s phrase about the people ‘appealing to Heaven if a formal 
organisation of its rights is lacking’ correspond to what Locke actually says 
(c 19, §242) There IS nothing m Locke about absence of formal organisation 
of rights for him the commumty is ‘presently mcorporate’ by the original 
contract of soacty, continues to remam in that condition, and is thus 
formally organised for vindicating its rights Again, the ‘appeal to ileaven’ 
means something more defimte, and more legal, than Gierke’s brief 
quotation suggests Locke is arguing that if a controversy arises between 
the prmce and some of the people on a matter on which law is silent or 
doubtful, the proper umpire is the body of the people, who have given him 
his pxjwer as a trust and can therefore decide upon his use or abuse of that 
power If the prmce, however, declines that way of determmation, ‘the 
appeal then hes nowhere but to Heaven’ — ^1 e the case is earned m the last 
resort to the divme ordeal of battle in civd war ] 

71 Cf supra, p 108 

72 Contr soc ii, cc 1-2, 7,m, cc 15-16, cf supra, p 112 

73 On sovereignty as inalienable, sec Contr Soc 11, c i Sovereignty, Rousseau on 
bemg nothing but the exerase of the general will, is inalienable A contract sovereignly 
of subjection \jmcte de gow)eTnement\ would mean the dissolution of the people 

■ — il perd sa qualiU de people Will simply cannot be ‘transferred’ the sove- 
reign may say, ‘ I do will what such and such a person wills ’, but not, ‘ 1 shall 
will whatever such and such a person may will to-morrow ’ 

On the indivisibility of sovereignty, see n, cc 6-7 The people is the only 
legislator it needs to be instructed by an enlightened law-giver, because it 
IS not always able to see the good which it always wills, but the law-givcr has 
only the office of proposing and draftmg — le people mime ne pent, goand il le 
voudrait, se depouiller de ce droit incommunicable 

On sovereignty as illimitable, cf ra, c 16 A contract between people and 
king IS inconceivable sovereignty is illimitable as well as inalienable la 
limiter e’est la tUtrmre il n’y a gu’un control dans Vital, Vest celia d’ association, el 
celm-ci seul exclut tout autre, on ne saurait tmagtner aucun control public, qui ne fut 
tme violation du J/remier 

On tlie impossibility of representation, see ra, c 15 

74 Government is a commission un emploi dans leguel, simples qfficiers du On 
Soiweram, ils exercent dans son nom le pouvoir dont il les a fasts dipositaires, et gu'il Government 
petit limiter, modifier ou reprendre quand tl ha plait, Valtinalion d’un tel droit itanl in- 
compatible avec la nature du corps social et contraire au bout de V association (in, c i ) . 
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The ‘instituuon of the government’ is not a contract, but a twofold act — the 
passing of a law m regard to the future form of administration, and the 
putting of this law mto effect The fact that the political body can thus achieve 
an adnunistrative act [i c the act of putting the law into effect] before the 
existence of an administration is exphuned by this body’s astomshing con- 
junction of apparently contradictory properties [or, as Rousseau puts it, 

‘ by one of those astonishing properties by which it is able to unite opera- 
tions which seem to be contradictory’] it executes its own law par une con- 
version subite de SouveraineU en Dimocratie — that is to say, by simply instituting 
une nouvelle relation de tous h Urns [m which, for the nonce, the citizens become 
magistrates], as when the English House of Commons turns itself into a 
committee of the whole House (111, c 17) 

75 Contr soc in, rc 1 1-14, 18, cf supra, n 209 to § r6 
70 Ibid m, c 14 d P instant gue le People est Ugitimement assembU en Corps 
Souverain, toute junsdiction du Gouvemement cesse, la pmssance exicutive est suspendue 
ei lapersorme du demur Cilcyen est aussi sacrir et tnciolable gue celle du premier Magis- 
tral, parce gu'ah se trouue le Reprisenti, tl n'y a plus du Representant Cf also m, 
c. 18 every consUtution is only provisional, and all offices arc revocable 
regular assemblies arc required, each of which must open with the puttmg 
of two questions (i) s'tl plait au Souverain de conserver laprisente forme du Gou- 
vemement ^ (2) s'll plait au People d'en latsser I'adrmmstratton d ceux qui en sent 
actuellement chargis ’ 

77 Contr soc 1, cc 6-7, 11, cc. 2, 4 

7S Ibid m, cc I -b, 16-17, supra, nn 213 and 214 to § 16 Rousseau, of 
course, IS not blind to the cootr^icbon between his own theory and the 
actual facts of contemporary constitutional law, but he treats all existmg 
conditions as illegal, and without any binding force According to bis theory 
the moment at which this second moral person [that of tlic Gouvemement\ 
assumes the indept ndent rulmg authority which it is capable of exercising, 
and tends to ext rase, marks the violation of the traite social, the dissolution 
of le grand £tat, and the constitution of a new State, composed of the go- 
vernors only, and excluding the citizens, who thus revert to the liberty of 
the state of naturt, and are not obliged, though they may perhaps be com- 
pilled, to render obedience (ill, c 10) 

70. In the theory of Sieyis, for example, the person of the State is simply 
the commimity of assoaated individuals (cf n 1 17 to § 16), and this com- 
: mumty, in virtue of its inalienable and illimitable sovereignty, cannot be 
bound alher by a fundamental constitution or by law on the contrary, it 
can abolish all positive law whenever it wishes, in the strength ol the com- 
munity-will which IS the hnal source and supreme controller of such law, 
and It can create new law by the simple expression of such will (i, pp 131-6, 
143, 202sqq ) But this omnipotence of the collective sovcieign only 
appears in action when the nation uses its supreme right m a controversy 
about the basic consUtution, and proceeds to form a consUtuent assembly 
by appomting extraordinary and plempotenuary representaUves (i, pp. 138- 
42) On the other hand, even m ordinary tunes, when there is no such 
assembly m session, the law which the nauon itself has enacted controls 
the corps constRuis, including the legislaUve no less than the execuUve, as a 
umversally bmding consUtutional norm (i, pp. 127-37, n, pp. 363sqq , cf 
also nn. 118 and 119 to §16, supra) Cf. also Filangien, 1, cc. 1, ii, vn, 
C.53- 
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80 Fichte lays considerable emphasis on the rule of law In order to Fichfe 
secure It, he postulates a government which, though il is responsible to the on the rule 
sovereign people, has its own mdependent basis, and he rejeeLs as ‘illegal’ of law 
forms both democracy proper, m which the tommunity is ludge and 
plamtiiT at the same time, and despotisms in whicJi the government is 
irresponsible (Works, in, pp lasqq , ir,osqq ) 

81 Works, in, pp isosqq , 160-3, aSbsqq. 

82. Ibid m, pp. I5sqq , 163, i66sqq 

88. Ibid III, p 169 So long as the appointed ruling authority lasts, its 
will IS the common will, and any other will is a private sviU 

84 Ibid III, p 170 

85 Ibid HI, pp lyisqq 

86 Ibid, m, p 173 I ichtc is not thinking here of a single largt piopular Fichte on 
assemblv, but of assemblies in different places, which must, however. In meelini;t of 
‘really great masses’ Such ‘great masses’ art necessary, in ordir that the the commumt_ 
force of the people may be unquestionably superior to that of cxctutive 

officers (p 177I 

87 Ibid in, pp iBasqq The people ts never a reliel , lor what is greater On fiopuUir 
than the people’ Only God The leaders ol popular movements are pre- resistance 
sumptively rebels, but the presumption is cancelled as soon as the people 

follows them, and thus declares them to Ik. in agrtemtnt with iht real gt neral 
will Sec, to the same tifecl Fuhu’s htUriUekre (ol 1796), in Works, iv, 
pp asSsqq 

88 Fichte speaks expressly ol a ‘toiitract of devolution’, arguing that On the 

in the making of that (ontract the magistrates negotiate with the piople as contract of 
a ‘party’ to it, and are excluded from membership ol tin people in pci- liemlulion 
petuity by accepting its terms Once they have acteptixl these Urms, and 
made themselves responsible, they ean niither resign Ihtir office, nor lie 
deprived of it, except by the common eonsent of both partii-s, and they must 
be given a free sphere of action in promoting the gene ral gocxl ( Worki, tti, 
pp i 63->>, 175-7) 

89. Works, ni, p. 1 76 

90 Once the assembled people re-enters upon its sovereignty, as ‘the On the 
Community ’, the magistrates become merely a ‘party’ the ephors appe ar Tnai;tstrales 
as accusers, and the executive officers as defendants e ondemnation involves and the 
the penalties of high treason and perpetual baneshincnt, but acquittal n- community 
stores the person or persons acquitted to the position of ‘ magistrate ’ (Works, 

in, pp I74sqq ) 

91 In his lectures on Die Grundiuge des gegenwartigen Zeitalters (1804-'-,), hchte'i 
Fichte detaches the State from its uidividual members (cf n 6fa to § ib) It later 

IS now described as ‘a nouon invisible in its essence’ it is ‘not individuals, philosophy 
but their continuous relation towards one anotlier — a relation ol which the 
livmg and movmg author is the activity of individuals, as they exist in 
space’ agam it is ‘the result’ which emerges from the umon of the leader- 
ship of the governors with the strength of the governed when they follow that 
leadership (Works, vu, pp. 146-8). In his Rechtslehre also [1812] he adopts 
throughout an impersonal view of the State, ascsnbing sovereignty to ‘the 
emergent will for law and right’ whudi is manifested m the Ruler (Posthwn~ 
ous Works, n, p 629, cf Works, vra, p 157). A similar view appears m the 
Staatslehre [1813], where supreme authority is vindicated ‘for the highest 
human reason of a given age and naUon’ (Works, iv, pp. 444sqq.). 
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92 Espnt des lots, xi, c 6 legislative power inherently belongs to le People 
tn corps comme dans ten Etat Itbre tout homme gut est censi avoir ime dme litre doit 
(tre gouvemi par lui-mSme 

9a. In dealing with the theory of separation of powers (xi, c 6), Montes- 
quieu avoids entirely any treatment of the problem of sovereignty In deal- 
ing with the classification of States, he spcalis of the souveratne pmssance of the 
People en carps m democracies (ii, c. 2), but so far as other forms of State arc 
concerned he only speaks of ‘government’ by a minority or a single person 
(11, cc 3-5) — though he oecasionally describes a king as Souveratn (e g vi, 
c 5) He never makes any referencewhatever to the personality of the State 
the issue to which his attention is always directed is whether the three sortes 
de Powxnr should be umted m a single man or body of men, or divided be- 
tween several 

94 Frederick the Great mdubitably comes very near to a theoretical re- 
cognition of the sovereignty of the people Not only docs he refer the origin 
of all rulmg authority to a contractual act of devolution by the people he 
also identifies ‘People’ and ‘Slate’, in contradistincuon to the Ruler ap- 
pointed m virtue of that contractual act, and his famous saying that the 
Frmte is le premier sennteur de I'^tai also reappears in his writings in the form 
(hat he is le premier domestique des peoples gut sont sous sa domination {Anttmach 
c t. Oeuvres, i, p 123, viii, pp 25sqq , ix, pp 196-7) [Gierke naturally 
seeks to cite the great authority of Frederick the Great But it is not clear 
that Frcdcnck was domg anything except to repeat, m a literary exercise, the 
current maxims of the Age of Enlightenment , nor is it certain whether, m 
identifying People and Slate, he meant (1) tliat the State is only the People, 
or (2) that the I’eoplc is only the Slate — two seeimiigly identical propositions 
whieli arc none the le-ss vciy dillerciit ] The reader is also referred to the 
ixpressions of (he constitutionalist theory in Voltaire, di Mably, Blackstone, 
de Lolme, etc , cf the author’s work on iMlhusius, p 187 n 1% 

9S. Justi regards the State as a single moral body, with a joint force and 
a single will {Motor und Wesen, §28). In this body, it is ‘the basic authority 
of the people’ whicli is the source of all other authority and is constantly 
appearing in action itself — detcrmming the fundamental laws of tlic State, 
and iimilmg and bmding the ruling aullionty which it confers (§46) Only 
the ‘use’ ol the common possessions and powers is devolved upon the Ruler 
the dominium emuiens {Ubereigentum) m respect of them all rcmauis with 'the 
People’, or ‘the whole State’, of which tfie Ruler is the ‘Representative ’ 
(§49). The bearer of rulmg authority cannot, therefore, use Ins authonty 
for purposes repugnant to its Imal cause, or damage its substance (§50), 
and il he attempts to do so, the people may revoke the commission 
whiedi it gave (§47) If the Ruler cannot fulfil his exunmission, or if he 
violates the fundamental contract, his rights disappear (§§141-2, 146, 161) 
He must always ‘have in view the umted will of the people’ (§§149-50) 
the basic authonty of the people affords a presumption m favour of ‘ a limited 
ruling authority’ (§57), but erven where the Ruler is unlimited this basic 
authority of the people still remains m force (§§67, 74) See also JusU’s 
Cnmdnsz, §§9, 1 1. 15, 17, 23sqq , 29sqq 

90 'I he ‘supreme active authority’, once it has been appointed, is m- 
dependent, and not subject to the judieaal cognisance of the people, because 
the people is paciscens [i e. a party to a contract m which it has stipulated 
certam conditions m its own favour] and cannot be judge m its own case 
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(Natur tatd fVesm, §67) While ihi supmne authority observes the limits ol 
the fundamental laws, it has the use of the whole power of the body politic, 
and thereby also of the pow < rs and possessions of its individual members 
(§§45> 48) tie Ruler and tlie People arc the two mam parts of this body, 
connected together by the closest of Ucs, which can only be broken by a 
defimte breach of contract 128, 130-42) 

97. J'fatwr imd H'esm, §§g3sqq , 130-42 

«8 The people is the source of all authority, and moreover, in the Kant's thfoty 
rational and only lawful and definitive State (which Kant calls the Rcpublik), of popular 
It IS also the ‘Sovereign’, inasmuch as true sovereignty or ruling authority rights 
belongs to the legislative, and the agreed will of Uie people should be the 
legislative (H'oMj, M, pp 227sqq,vu, pp 1 3 1 sqq , §§45-6) The associated 
people Itself thus emerges, by virtue of the political contract by which it is 
constituted, as ‘the umvcrsal Head’ (vii, p 133, §47) 'Ihe Urgent [rex 01 
prmceps), as being the moral or physical person entrusted with executive 
authority, is to be regarded as the ‘agent’ cif the pcxiple, or ‘the organ of the 
Ruhr’ [1 e of the true Ruler — the picoplc itsi IfJ He is'subjcct to tlicrulc of 
law, and bound thereby, and therefore he is bound by another than himsc 11, 
that IS to say, by tlic Sovereign’, who can ‘lake away his authority, dcjxisc 
him, or reform ins admnustrat ton’ (vii, pp 134-5, §49, p *37, vi, pp 332, 

33b) Similarly the people is the ioiinlaiii of justice — though it has to 
exercise the right of judicial dc cision indirec tly, lliruugh representatives 
chosen from and by Use If (the Jury),* and, lurther, to leave execution to the 
courts of justice (vii, p 1 35) Being ‘ the most personal of all iornis ol Right 
the sovereignty ol tlie People is malic nable any rcmtracl, by whu h the 
pcxiple pledges itself to return the sovciiigiity it has once attained [by eoti- 
cludiiig the original political contract, which ipfo/actoconitilutcd the political 
bexiy so created sovereign over itself], is ‘mherently null and void’, and 
if any man exercises tlie power oi sovereignly as a legislator, ‘he can only 
have control over the people through the common will ol the jk ople, but he 
cannot have control over the eummun will itsell’ (vii, p 159, §54) 

90 Cf Works, VI, pp 329-30 ‘ an idea of the reason — that is to say, an Kant' v 
idea such as to oblige every ruler, in enacting law, to e n.aet it as though it theory of 
could have procecxlcxl from the will of the whole pc ople, and, again, to oblige the as 
every subject, so far lorth as he- wishes to be a re.il citizen, to regard tlie law though 
as though he liad eoncuricd in the will enacting it m the manner alorcsaid 
this IS the touchstone of the rightfulness ol all public law’ el also vii, p 158 
[We may almost say tliat Kant’s philosophy is a philosophy of the as though 
(als ob). m the sense that when a thing is done ‘as though’ it were anothe r 
thmg (eg when law is enacted by somebody other than the people ‘as 
though ’ It were enactexl by the people), 11 become s that other thing '1 he real 
ehfiiculty which Kant is lacing is whether a law for the ge neral geiod can be 
enacted otherwise than by tlie general will He answers that it can be — 

• Kant's view appears le, go beyond Knglish praeOee , where the jury finds tlie 
facts on which the jiidie lal decision is based Ills distinc tioii betwi 1 11 ihe RectU- 
sprechung o( the i\ay and the Aus/uhrung by the Oenehtshqf eornspunds to old leutonie 
ideas and practices, m winch the people assembled in a folk-mix, t judge, and a 
juehcial ofiicer (such as the shcrifl j executes the judgment, but u dots not eorre- 
spond to the relations between judge and jury in Lngland, win re the jury is in no 
way analogous to a folk-moot, but is derived from a royal pr< rogatival mclhexl of 
‘inquisiUon’ mto the facts, through ‘sworn’ representatives ol local knowledge and 
opimon picked by royal officials, leadmg to a decision givem by a royal judge. 
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provided that the enactor enacts ‘as though’ he were the general will We 
might rejoin that no man or body of men other than the general tvill can 
act as the general will acts — ^i c can have gone through the dialectical process 
of social discussion, and taken the broad general social view, which a whole 
society can go through and take ] 

100 The people cannot ‘ratiocinate effectively’ about the origin of the 
supreme authority to which it is subject, and it must ‘obey the de facto 
legislative authority, be its origm what it may’ It ‘cannot, and must not, 
judge otherwise than as the Head of the State for the time being {summus 
vnperans) may vinll’ The Head of the State alone is exempt from all coercive 
law he IS ‘not a member, but the author and sustamer of the common- 
wealth’, the one and only ‘gracious sovereign Lord’ in the State, and al- 
though there are norms or standards which the Ruler should observe m 
enacting laws, any and every law is binding on his subjects It follows that 
the people can never enjoy a right of resisting the powers that be (it cannot 
even plead that right m case of necessity), or possess any authority to coerce 
or pumsh the Head of the State, nor can any constitutional provision be 
conceived, or admitted, by which a ‘pubhely constituted opposition’ can be 
mvoked to protect tht rights of the people against the Head of the Stale in 
the event of his violation of the constitution, smee any such authority would 
Itself be the Head of the State, or would postulate the existiiice of a third 
Head of the State [to judge between it and the simumts impejans\ True, there 
are ‘indestructible rights of the people as against the Head of the State’, but 
the only protection of such rights is ‘liberty of the pen, the one palladium of 
popular rights’ Sec Wertr, vi, pp 323, 326 and 330-7, 449-50, vu, pp 136- 
41, isSsqq 

On this basis Kant also rejects the possibility of any alteration of the con- 
stitution by the people, and contents himself by appealing to ‘ the jxiwers 
tliat be’ to observe the law of Reason wluch requires that they should realise 
a constitutional system of government and Unis create the only rightful and 
abiding eonstitution. Works, vn, pp i57sqq 

101 It IS true that Kant believes that the ‘associated people’, in a con- 
stitutional btate of this pattern, should not only represent the Sovereign [in 
the sense of representing the final and sovereign law of Reason], but should 
actually be sovereign itself, in the sense of exercising legislative authority 
Uirough the deputies whom it elects, but sinee it cannot, in its capacity ol 
legislative, enjoy any executive powers, or pronounce any judicial decision, 
Uie people is left completely imjxitent as against the other powers. Works, vi, 
pp 416-20, VII, pp 131-6,159-60 

10 ‘ 2 . Gf Works, •vu,pp 158-9, §52 ‘ this is the only permanent constitu- 
tion oi the State, m which law is sclf-go\eming and depends on no special 
person’ Cf also pp 156 and 173 

108 Cf nn 41 and 47 to §14 

104 . Thus Horn argues that there cannot be a mixta Respublua, because 
majestas is no more divisible or commumcable than intelUctus Petri cam com- 
mimtcan potest Any division ol the rights of supreme authority means a 
complete confusion and destruction ol majestas even in Poland (as was abo 
Uic case in Scotland at an carber date) the King is still the Sovereign, 
although his modus habendt majestatem is limtatus by the pact which obhgcs 
him to consult the De cu m, c un §3, andn, c 2, §8, c 10, §5, cf 
Becmann, c 24, §6 
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105. Cf Micraelius, i, c 13, §§3sqq there is a forma mixta, but it only 
exists in the sense of a forma temperata, and this designation is pretcrable 
Similarly Knichcn, after giving an exhausUve account of tlic position of the 
controversy, arrives at the new that it is best to avoid the conception of a 
forma mixta, because the question is really one of Ivmtata (rather than of 
mxxta) summa potestas {Opus, pol i, c 8, th 8, pp 318-22) 

F^nelon also, while he rejects equally despotisme dts Souverains el dt la 
Populaa, regards a forma imxta as impracticable, because it involves portage 
de la Soiwerameti (c xn) , and he describes, with an obvious prepossession 111 
Its favour, a svstem of monarcku madiree par I'aristocratie, m which the Kiiu> 
needs the consent of an aristocratic cliambcr for legislation, and that of the 
people itself for the imposition ol new taxes (c xv) 

106 If this line was taken [i.c. if it was argued that limited sovereignly 
was inconceivable, and tliat States with constitutional limitations upon the 
rights of the Ruler were only ‘mixed , and not pure, forms], the result, on 
the basis adopted by Bodin and Hobbes and other advocates of absolutism, 
was simply to demonstrate the non-existenee of such States, for on their 
Mcw the real sovereign must always bo either one man, or a single aristo- 
cratic council, or the people itself as a single uml, and no constitutional 
limits were legally binding upon tliat sovereign 

Arnisaeus, on the other hand, though he regards any limitation of sove- 
reignty as inconceivable, admits the possibility ol its division (cf n 47 to 
§14) Spinoza too sketches the ideal of a limited monaichy, although lit 
considers absolute monarchy alone to be real monarchy (cf Tract pol 
ce 6-7, and supra, n 10 to § 1 7) 

107 Pufendorf Jus nat et gent vii, ec 4, 5, §§i2-t5, c b,%i^,De off horn. 

108 I'liomasius, Instil jur die ni, c 0, §§32-3, 38-56, 59-61, 156-60 

lOtt. J H Boehmer, Jus /laii untv 1, c 3, §§25-6 the mixtiu status, when 

It occurs, IS in any case a monstrum Reipublicae, because it depicnds on a division 
of powers, and such division disturl» umo 

110. Hert, £/rtn.i, ii,§8 

111 St hmicr, Jas /luA/ umv I, c 4, nos 30-55 a genume/onna uiixta, 
when It occurs, is nccessardy infomus, because majeslas is indivisible [and to 
divide It therefore destroys the forma Reipublicae and makes it informis\ All 
that IS compatible with tlit essence of the State is (i) ‘Iiinilatioii’ of majesty 
in regard to its modus habendi and (2) tlic participation of others m its 
adminislratio 

112 Gundling, Jus nal c 37, §§21-36, Disc c 36 Any respubltca is Oundling 
‘irregular’, when the ‘Subject’ of majesty is several dilfcrcnt persons, and on the mixed 
not ima persona physica vel moralis, and when majesty is therefore divided, and State 

the State is without umty and a soul or spirit There is nothing, tlierefon*, m 
a respubltca mixta, and Sidney’s view is a mere chimacra, but people may all 
the same live happily m such a State, per acetdens, as they do m England, 

Germany and Poland Cf Jus not c 38, §§ 19-23, where Gundling argues 
that the people may draw the sword in a ‘limited and irregular form of 
State’, m which tuetur unusqmsque jus swim ex pactis guaesitum, but it is 
otherwise, he adds, in a regfular form of State 

113 Hemeccius, Elementa, u, § 138 

114 Heincke, Syst i, c 3, §§24-5 (note the sharp distmcuon, m §26, 
between the mixed consutution and the forma temperata) 
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115 We find Hert, for example (loc cit), already developmg [m his 
Elementa of 1689] a formal scheme of respubltcae trregulares which includes five 
subdivisions — Desfiotisnis, Patrunomal States, Vassal States, and Unions or 
Confederations, in addition to Mixed States Schmier (i, c 4, ss 1-3 of his 
Jus publ until of 1722) distmguishes three kinds of irregular cmtates — ex 
dejecta Jims, ex defectu formae, ex d^ectu nexus Cf also Gundling [m 1714I, 
n 1 12 of this scrtion. 

116 Otto’s Commentaries on Pufcndorf, §ia on De off horn et cw n, c 8 

117 Titius, Spec jar publ vii, c 7, §^31-3 and 53-63 In the cimtas iaxa, 
we have to ascribe majestas plunbiis simplia saltern obligatione connexis dunsim 
Bel indiinsm, but even m such a case the State is one, and the ‘Subject’ ol 
piolitical authority is imam, sed non sabs wntum 

118 See Besold, Diss de statu Retp imxlo, c i (where the phrase commum- 
cala majestaiua potestas occurs), cf also the author’s work on Althusius, 
pp 169 n 138, 181 n. 170, 355 nn. 77 and 78 In using the argument that 
the Emperor and the Estates of Germany were only conjunctim [and not 
severally or separately) the ‘Subject’ of a smgle and indivisible sovereignty, 
thinkers were especially concerned to rebut the attacks of Hippohthus a 
Lapide and Pufendorf on the prevalent theory, and to vmdicatc the con- 
stitution ol the Empire from any taint of irregularity 

119 . Haber, De jure ctv i, 3, c 1, §§21-3,0 5, §§24599 , 79599 , i, 8, c 6 
Such commumties |m which sovereignty is shai^j may arise in conse- 
9uence of the rights of majesty being eitlicr alienated or preseriptively 
ac9uired by one of the three parties concerned — pnnee, nobles and people, 
t> 3 , <■ 89, While there is no possibility of applying legal coercion to a 
Sovereign, the application of such cocruon to the Imperans is a conceivable 
thing when the people tn societatem imperil, saltern pro parte, receptus esl, i, 9, 

t. 5. §49 

12 b For attempts to defend the mixed form of State by the doctrine of 
partnership in sovereignty sec eg CcUarius, c 9, §35 (conjunctm lumph), 
Kestner, e 7, §§5 and 8 (in solidum) , Alberti, c 14, § 1 1 , H dc Cocccji, Pro- 
dronms (a dilfcrent view appears mb dt Cocccji, §624), Hcincccius, ii, § 126, 
and especially Scheidemantcl (1, pp 156-62) Scheidemantel — agreeing 
with i’ulcndorf. Real, Mcrcier and Rousseau, as against Grotius, Arnisacus, 
Piccartus, Montcs9uicu, Mably and Justi — attacks any division ol the 
nghts of majesty as an offence against tlic unity of the State, describing the 
appearance of such division as ‘a disease’, but he admits the possibility of 
a partnership in majesty, ic a participation of several ‘Subjects’ in the 
exercise of its rights 

121. Thinkers, as a rule, were shy of treating m any detail this problem 
of the nature of the shares [possessed by the diflcrent ‘Subjects ’ of majesty], 
contenting themselves with such phrases as were smtable for describing 
tlie legal position of ownership by gesamte Hand m German law [cf supra, 
p 185, n *] There were some who assumed, in respect of systems of jomt 
majesty, a condominium planum tn solidum analogous to the condominium of 
private-law groups, cf Kestner, loc cit , and especially Vitnarius (i, 7, 
§§4-6), who speaks of a single Right with ‘Subjects’ who arc ‘diverse 
and mixed’, parallel to the obligation of conn debendt [where there are 
multiple debtors, but a single ‘Object’ owed by them all, cf supra, p 123, 
n *] There were others who spoke of ‘ideal’ shares cf Besold, loc cit, 
and Frantzkeii, Dtss. de statu Retp. rmxtae (m Arumaeus, in, no. 27). 
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122 Thus we find Huldenc ab E>ben aiguing — in liis De side Majestatis The ‘shares' 
Romano-Gerrrumuae {Scripla, m, no 5), c i, §$3isqq — that in a mixed form in the 

of State several ‘Subjects’ together form the ‘common Subject’ (rmscetur non partnership 
majestas, std subjectum) , but he proceeds to add that the exerase of supreme 
authority [1 e the actual use of ma|esty, as distinct from majesty ‘ in itself’ 
when regarded as an abstract power] may be cither (i) divided among 
several users, or (2) managed on a jomt system m some respects, but divided 
in others (§37) — the latter being the case in Germany, in so far as the au- 
thority of the tcmtonal prmces is really a case of the distribution of imperial 
sovereignty among different persons for separate use (c 3) [1 e in Germany 
imperial sovereignty is m some respects managed on a joint system, in which 
the Emperor and the Estates are associated, but m other respects it is divided 
among territorial princes] 

123 Achenwall, n, §§ 1 86-7 

124 . Like Amisacus, Grotius, Limnaeus, and other thmkers of previous 
centuries, we find Clasen (il,c q), Felwmger (Dtti deRep mixta, pp 4i7sqq ), 
and Boeder (n, c 2 , m, cc. i, 8), sull mamtaming the conception of a forma 
rmxta with a real divtsio majestatis 

125 . Thus Treuer, in commenting on Pufendorf, De off horn el cui n, c 7, 

§9, contends that majesialis dimsio is generally possible and advantageous, 
and does not produce a monstnm, because respubltca perpetuum majestatis 
subjectum manet 

126 Leibniz (5^1; demonstr polit prop iC, p 537) argues tliat in dealing I^ibnK 
with the JUS majestatis, as in dcalmg with any jus, wc havi to draw a dis- on the mixed 
tinction between tpsa vis et potestas and exereitium On this basis wc can ex- State 
plam imxturae formarum Poland is a democracy if we look at the ms, but a 
monarchy if we look at the exeratam sunanae potestatis 

127 . On the begirmmgs of the theory that the three ‘powers’ should Dimsionof 
necessarily be divided — a theory which may already be traced in Buchanan {towers 
and Hooker and Sidney — see the author’s work on Althusius, pp 1570 102, 

163 n 119, 355 n 79 Sidney regards a ‘mixed or popular government’, 
combining all the three forms of Slate, as tlit best (c ii, ss 8-29) , but he docs 
not defamtely brmg the idea of division of powers into connection with this 
doctrme. Locke also does not examme the relation of the system of division 
of powers, wlucli he postulates in it, cc 12-14 and 19, to tlie mixture of the 
dilfercnt/ormi of which he speaks in n, c 10,1)132. (Gierke is hen reading 
too much mto Locke Ihe passages cited (il, cc 12-14 and 19) do not 
warrant the view that Locke postulates a system of divesion of powers — at [ Locke's 
any rate so far as their exercise is concerned He simply set ks to distinguish, theory of 
in thought, between the different functions of political authority He is the three 
deahng with the logical analysis of functions, rather than with the practical powers] 
question of separation (or union) of the organs which exercise functions 
Distmguishing three functions, he only remarks (1) that in practice ‘the 
legislative and executive powers come often to be separated’, because the 
former is not always m session, while the latter is always in action, and (2) 
that the executive and fedirative powers are ‘really distinct in themselves’ 

(the one dealmg with mtcrnal administration, and llie other with treaty- 
makmg and foreign policy), but ‘arc almost always united’ in exercise (u, 
c 12, §§144, 147) This unplies a distmcbon between a legislative organ 
which IS not always in session, and ajomt executive-federative organ which 
IS always m action, but it is a distmction merely based on contmuity or dis- 
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continuity of operation, and Ixicke’s theory of the ‘supreme power’ of the 
legislative (subject always to the over-sovereignty of the commumty itself) 
IS a theory which does not square with the idea of a separation of powers as 
necessary to hberty On the whole, Locke believes in a united or single 
sovereignty, which is immediately vested in the legislative, and ultimately 
in the community — though he admits that where ‘the executive is vested in 
a single person who has also a share m the legislative, there that smglc 
person, m a very tolerable sense, may also be called supreme ’ But this is 
a guarded phrase, extorted by English conditions, and immediately qualiRed 
and modihrd (n, c 13, §151), and Locke also hastens to add that ‘the 
executive power placed anywhere but in a person that has also a share m the 
legislative is visibly subordinate and accountable to it ' (§153) ] 

128 . lupntdeslots,3a,cc.a,4.,6,-vi,cc 5-6 

120 . Ibid XI, cc 4,6 But Montesquieu IS in favour of as much division 
of jxiwcn as possible even m simple forms of State, and he deals with the 
way in which it may be achieved under different ronstitutions, xi, cc 7-30 
Montesquieu 1 30 . Montesqmeu goes to the length of declarmg that a constitution, m 
on division which le peufile en corps can draw all the powers into its own hands, is the 

of powers greatest menace to liberty xi, cc 6 In a proper State not only thejudicial, 

but also the executive power is independent of the popular assembly or the 
assembly of popular representatives le pouuotr arrfle le pouvotr, and the three 
powers can impede one another m moving, maw comme par It mowxment 
nkessatre des chases elles seront contraintes d'atler, elles seront farcies d' alter de 
concert, xi, cc 4, 6 

181 Contr soc iii, c s 

Rousseau’s 182 Ibid m, ec 4,7 It depends on circumstances whether the ^oaoemo- 
altiUide to menl male is to be preferred to the gouvemement simple strictly spicakmg, there 
misud IS hardly such a thing as a gouvemement simple 

constitutions 188 Ibid, n, c 3 Whether wc look at the ‘Subject’ owmng, or the ‘Ob- 
ject’ owned. Sovereignty is indivisible pohtical theorists behave like Japan- 
ese jugglers, who cut a child into pieces, throw the pieces up mto the air, and 
make a living child come down, tels son! i peu pris le tours de gobelet de nos 
politiques, apsis avoir dimembri le corps social, par tm prestige digne de la foire tls 
rassemblent Jes piices on ne sail comment 

184 Ibid m, c. I just as all voluntary action has two causes which must 
both lie operative, volonte and puissance, so, in the body politic, there must 
necessarily be a distmetion between volonti and force, or in other words 
between puissance legislative and puissance exicutwe, and while the former of 
these must belong to the sovereign body, it need not necessarily possess the 

135 . Seen 74 to this section, cf also Contr soc n, c 6 imd ni, c i, where 
the argument is pressed that IcgislaUon, being the only possible expression 
of the general will on general objects, is the only possible activity of 
the Sovereign when acting as such, while pohtical activity of any other 
kind, being action particuliire, is merely an action de magistrature, even when 
the Sovereign itself undertakes that activity [See n 74 supra, on the 
sotcrcign community turning itself mto a democracy, and the citizens 
making themselves magistrates, for purposes of execuUve acUon ] 

1 80 . Cf supra, n 78 to this secUon. 

Sieyis 13 7. Such an approach to the prmciplc of division of powers appears m 

on division Sieyis, i, pp. aSasqq , 445sqq , n, pp. 363sqq , 37 i»qq- ““d 376sqq. Here 

of pmvers 
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division of powers is justified by the argument that though there is only one 
political authority — that of the social body itself— there are different organs 
of that authority, based on different romnussions given by the society 
Sieyis also attempts to argue for a system of concours of powers, instead of a 
balance or equilibrium 

See also Fichte’s MitumeJit, i, pp tgssqq (iVorks, w, pp iSisqq). 

Fichte, however, subsequently rejected the idea of division of powers in his 
RechtsUhre {Posthumous Works, ii, p 632) 

138 This combination of the mixed constitution and division of powers Dwtstonof 
appears m Blackstonc, Commentarifs (1765), i, c 2sqq , 111 de Lolme, The powers and 
Constitution of England (1775, first published in French in 1 77 1 ) , in the Mibe the rruxed 
de Mably, Doutes proposis aux phtlosophes iconormstes sur I'ordre naturrl et essentiel constitution 
dts soaitis politigues (176O), Lcttrc x, and De la legislation ou dei Pnncipes des 
lois (1776), ni, c 3, and m other writers [ \niong othii writers who com- 
bine the mixed constitution and division of powers iiiav lx mentioned Palej , 
who m his Principles of Moral and Political Philosophy (1785), Book vi, c 7, 
argues (i) that the British constitution is formed by 'a totnbinalion of the 
three regularspeaes of government', and (2) tliat the security ofthe constitu- \Paley, 
tion depends on a ‘balance of the constitution’, or ‘political equilibrium’, liurke 
securing each pan of the legislative — ^Kmg, Lords and tlommons — ‘from the and Paine] 
encroachments of the other parts in the exercise of the powers assigned to it ’ 

The balance, Paley argues, is double it is both a balance of piower, and a 
balance of interest Paley dillers from the general contineiilal usage in 
speaking of a balanc c or equilibrium, not of the three powers (legislative, 
judicature and executive), but of the thiec parts ol the legislative Tins was 
natural in England, where the legislative , or King in Parliament, was re- 
garded as everything, so that any parts or divisions must necessarily bt parts 
of It It IS this point of view which enables Paley to identify the mixed con- 
stitution with division or balance of powers, for if King, Lords and Commons 
are the powers divided or lialanced, then — since they rtpre-stnl respectively 
monarchy, aristocracy and democracy — the constitution is a mixed constitu- 
tion muting all these tlirce forms It may be added that Paley’s view is the 
general English view of his time It is expounded by Burki in the r/umghts 
on tile Cause of the Present Discontents {Works, in Bohn’s edition, i, p 333), and 
also 111 the Reflections where the constitution is described as ‘ the engagement 
and pact of society’ by which ‘the constituent parts ol a SUttc are obliged 
to hold ihcir public faith with each other’ (Works, ii, p 2«)4) I’ins general 
idea IS criticised by Paine, both in his Common Sense of 1 77b (where he assumes 
that ‘ the < omponent parts of the English eonstitution ’ are ‘ tlu base remains 
of two ancient tyrannies ’, monarc hy and anstoeracy, ‘ compounded with 
some new republican materials in the priscncc of the commons ’, and then 
argues that ‘ to say that the constitution of England is a union of three powers, 
reciprocally checking each other, is larcical’), and m the Rights of Man of 
1791-2 (where m Part i. Conclusion, he criticises ‘mixed government, or, as 
It IS someumes ludicrously sided, a government of tins that and t'other’, as a 
cause of corruption (because the hereditary part Ines to buy up the elective) 
and of irresponsibihty (because each part tries to shuffle off blame on the 
others) .. It seems curious, by the way, that the English thought of the 
eighteenth century does not regard the judicature as a ‘part’ of the Constitu- 
tion, m any way parallel to the other ‘parts’ of which we have spoken But 
the reason is simple Concentration on the King in Parliament eliminates 
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the judges, who are not, as a body, a ‘part’ of that organisation At the same 
time we must notice that Palcy, when he comes to the administration of 
Justice (vi, c. 8), IS quite clear that It IS ‘the first maxim ofafree State’ that 
‘the legislative and judicial characters be kept separate’, and that there 
should be a ‘division of the legislative and judicial functions’ Similarly 
Burke, though he regards the King and the two Houses as the constituent 
parts of the State, and as jomtly sovereign, also says m his Ructions {Works, 
n, 476) that ‘whatever is supreme in a State ought to have as much as 
possible Its judiaal authority so consbtuted, as not only not to depend upon 
It, but in some sort to balance it’ . On the general theory of the parts of 
the constitution and separation of powers see the Report of the Committee 
on Ministers’ Powers (Cmd 4060), pp 8ff] 

The theory 189 See, c g., Wolff, Instit §§993, 1004, Danes, §767 (but he argues, m 
of the mixed §§786-7, that limited monarchy is not a forma mixta) , Nettelbladt, §§ 1 142, 

constitution 1155-7, 1197 (who suggests, m dealmg with the mixed constitution, that 

in Germany sovereigjnty can belong to several ‘Subjects’ at the same time m any one 

of three ways — (i) m partes divtsae, or (2) indunsa, on a basis of jomt 
ownership, or (3) partly divided and partly jomt — and that none of these 
ways is absurd), and Ickstatt, Opusc n, op i, c i, §§iS-2i (who takes the 
same Ime) 

Hoffbauer {Naturrecht, pp 307-14) treats mixed constitubons with special 
fullness He divides them mto thrro lands — ‘limited’, ‘the mixed in the 
proper sense of the word ’, and ‘ partly limited and partly mixed ’ He is the 
only wnter who attempts, after distinguishing the different ‘Subjects’ of 
sovereignty involved, to re-umte them agam m ‘ a moral person m the wider 
sense ’ (pp 206, 292) , but he does so by extending the concepUon of the moral 
person to a pomt at which it ceases even to imply the existence of a partner- 
ship among the different juxtaposed ‘Subjects’ (p 190, cf n. 190 to 
1 16) 

140 Frederick the Great himself (Antimach c 19) had already declared 
that the English Constitution was more worthy to be adopted as a model 
than the French. 

141. Justi ranks as the best constitution the form which is a ‘mixture’ of 
the three simple forms, with a ‘division’ and ‘eqmlibnum’ of the different 
‘powers’, and this is the basis of his sketch of an ideally good consUtution 
for all times and places {Grundnsz, §§135-69, Natur ttnd Wesen, §§51-61, 
93-7. 142) 

142 A. L. von Schlozer holds that all Pnncipes simpltces are a menace, and 
only a Prvnceps corr^ositus is endurable We must therefore mix forms of State, 
as a physician mixes his drugs, and a mixture of the three forms, with a 
division of sovereignty, is ‘the best attempt of poor humamty, which any- 
how must have a State’. This ideal form has been attained in England , ‘ but 
It has not been discovered by Philosophy, or Romulus, or the Earl of Lei- 
cester.* It IS due to accident, guided by bon Sens, and favoured by cir- 
cumstances’, pp 144-55. §§23-8, p 1 15, §3 

Kant on 148 Kant achieves this result by ha famous comparison of the legislaUve, 

the logic of executive and judicud powers to the three terms (major premise, mmor 

the mixed premise, and conclusion) m a practical syllogism. Works, vi, pp 418-20, 

constitution vn, pp 131-6, 159-60 The three powers arc co-ordinate with one another 
as ‘independent moral persons’, but at the same time, inasmuch as none of 
• Simon dc Montfort? 
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the three can usurp any of the functions of the other two, each is also sub- 
ordinated to the others, ibid vn, p 134 Cf also p 153 supra 

144 See Pufendorf, J n eigvni,c 12, §§1-4 (it follows, he argues, that Continuity 
responsibihty for past debts continues, ranks and orders still remain the of public 
same, etc ) , Alberti, c 15, §§5-9, Schmier, n, c 4, s 2, §i , Locke, n, c 19, nghts and 
§§2iisqq , Hertius, 0/msc i, i,p 296, §§ i i-i2, 11, 3, p 54, §§7-8, Gundlmg, duties 
c 38, §§ 1 1 sqq , Scheidemantel, m, pp 409 sqq 

145. Pufendorf, loc cit §§5-6, argues that when a State is divided mto 
a number of States, its debts must also be divided pro rata An independent 
colony IS not, however, responsible for the debts of the mother-country, since 
this IS a case not of alteration but of proereation When several States umte 
to form an entirely new State, nghts and liabilities arc transferred to this 
new State, and when a previously independent State is made a provmce, the 
State annexing it must similarly take over its liabihties, along with its rights, 
as m Ipso corpore haerentia. Cf also Schmier, loc cit , who holds that dimsto 
or amo does not mean the destruction of the existing pohtical authonty, 
but partition of it or partiapation m it, Hertius {Opusc i, i, pp 293 sqq , 

§§9-10), who distinguishes the four cases of merger, annexation, simple 
a^esion, and personal umon, Gundlmg, r 38, Scheidemantel, in. 
pp. 40&-26 

On complete dismtegration of the State, either through the total dis- 
appearance of its physical basis or the total dissolution of its nexus, cf 
FWendorf, loc cit §8, Schmier, v, c 4, s 2, §3. Alberti, c 15, §10, Hert, 
loc cit p 295, §10, Locke, n, c 19, §211 , Rousseau, m, c 11 
140 Cf nn 126, 129, 147, 161, 168. 170, 186, 213-14, and 238 to §16, 
and also n 7 to § 17 

The most detailed treatment of the question [i e the question of the nature Rules for 
of the ‘person of the State’ when the Ruler is a collective body of persons] is tiu action 
to be found in Ickstatt, Opusc n, op i, dejure jnajorum in conclusis civitatis com- of a 
mumbus fomandis He starts from the prmciple that a decision of the State ls collective 
a voluntas totius reipublicae determnata de medio quodam saluli publicae effeefum Ruler 
dandi, that this determination of the will belongs to the ‘active Subject’ of 
‘supreme power’, and that it is therefore achieved by the will of a ‘single 
moral person’ m a monarchy, and by the decision of a ‘composite moral 
pierson’, based on previous dehbcration and argument, m ‘polyarchical’ 
forms of State He proceeds, on the basis of this principle, to deal with 
majonty-decisions both under jus publicum universale (c i) and under the 
pubhc law of Germany (c 2) Sec also Hcmckc, i, c 3, §§ 16-23 

147. This was regarded as one of the cases in which umis homo plures 
personas sustmet, cf im 139, 159 and 173 to §16 Sec also Huber, i, 3, 

§§24-38, and Nettelbladt, §1194 

1 48 Titius refuses to distinguish pubhc and private law by the different Public and 
purposes to which they are directed, ‘as is generally done’, he prefers private law 
to Histingiiish them by the different ‘Subjeets ’ of rights to which they relate 
Pubhc law relates to Subditi constitaendi, and to Imperantes constituendi et con- 
slituti qua tales, private law relates to Subditi eonstituli, and to Imperantes 
juxta conditionem pnvatam Accordingly, while Subditi eonstituli in a formed 
and operaUve State [as contrasted with Subditi who have still ‘ to be con- 
sUtuted’ when the State is m process of formation] no longer possess a 
persona publica, and have only a private personality, the Ruler always 
possesses a persona duplex, and we must always distmguish his public and his 
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private personality. There are, however, mixed situations (such as that pre- 
sented by the private law peculiar to prmcely families) ,* and the ‘pnvate 
person’ of the /Voice^jLs not necessarily jtiAdi/a jur i, c 1, §§43-52). 

149 . Cf eg Huber, i, 9, c 5, §72; Hert, Comment, et Op i, 3, p 52, 
§§4-5; Wolff, Instil §1012 (where a distmction is drawn between actus regii 
etpnvati) 

150. Mevius, for example {Prodromus, v, §29), and Hert (loc. ciL p 53, 
§6) argue that the Ruler, and therefore the State itself, acts when the 
rmntstn siemmae potestatis act, provided that the latter are acting within the 
limits of their office Schmier, on the other hand, argues altogether m terms 
of pnvate law (m, c 5, nos 48-64, de obligatione summae potestatis ex facto et non 
facto qffictalitm) Sec also Stryck, Dtss nr, no 15, de obligatione Pnnapis ex 
facto tnuastn 

151 . Huber, i, 9, c. 5, §§53-72 obligatumes, quae propter rempubluam mitae 

sunt, tenent omnino successorem, non tU haeredem, sed ut caput cmtatis, imtno ut 
ipsam Cvntatem where such obhgabons are concerned, there is no question 
of probabdis ratio, versio-f and the like, the only question is whether the Im- 
perans, gui personam Cimtatis constitmt, has acted within ‘the limits of his 
power’. Pufendorf, J n etg vm, c. 10, §8 t/ua ciMios but its obli- 

gation exists only when there is probabtlis ratio, and does not extend tn in- 
finttum Schmier, n, c 4, s i, §3 the question is whether tlie corpus Um- 
versUatis is bound, and this is the case when a contract has been made, 
nomine populi et ad salutem communem, within the sphere of the Ruler’s office 

All these three wnters, it should be added, seek to apply the usual rules 
of simple inheritance m dealing with ‘patrimonial’ States, it is only when 
they are dealing with regna ooluntana or usufructuaria that they distinguish 
between inheritance of pnvate property and succession to the Crown 
Titius (rv, c 5) opposes tlus pomt of view He argues that when a Ruler 
has duly acted in the name of the Respublwa, and thus the Respubltca 'per caput 
suum voluit’, his successor meurs rcsponsibihty in all cases alike [whether 
the monarchy be patrimonial or non-patnmomal] for one and the self- 
same reason — viz that ‘respublua velut persona immortalis adhuc dural et 
nunc ettam adhuc vult’ It is true that m non-patnmomal monarchies 
the successor does not take over his legal position from the defunctus, 
but he takes over his position, none the less, from the cmlas ipsa The 
analogy of the limited rcsponsibihty of a tenant succeeding to a hef does 
not hold good [m regard to a non-patnmomal monarchy] the new tenant 
of the fief succeeds to a homo stngularv, while the new holder of the Crown 
succeeds to the caput corpons liben et adhuc durantis, m the one case it is 
the factum defuncti which is m question, while m the other it is the factum 
personae inoeictis The same rule, therefore, apphes to elective [or non-patn- 
monial] monarchies as to other forms, and exceptions [from this general 
rule of the successor’s responsibility] can only be recognised when there has 
been an act of the predecessor contravening the fundamental laws — for then 
It can be said that respubltca non egtl — or when there has been a case of in- 
consulta prodtgaltlas or some other special circuinstance [Roughly expressed, 

* The Uausrecht or dynastic rules regulating e g marriage 

t Versio — versio in rem = an application of money or other proceeds by the 
previous ruler to the res to- which the new ruler succeeds, so that the new ruler 
benefits by such application, and may therefore be held to meur a correlative 
obhgauon Cf n ^ to § 14. 
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the difference between Titius and his three predecessors Is that they were 
ready to allow that the hereditary king of a patrimonial monarchy inherited 
all the rights and obligations of his predecessor in tide, but held that a 
nm-hereditary lung was in a different position, Titius, on the contrary, con- 
tends that there is no difference between the two, because in either case the 
rights and obligations arc really those of the immortal State, and their 
contmuity is not affected in imy way by the hereditary or elective character 
of the Ruler Perhaps we shall understand the theory of the predecessors 
of Titius better if we assume that m their view a ‘patrimonial’ monarchy is 
not simply an hereditary monarchy it is a monarchy m which, as Loyseau 
says, ‘the lung by title of prescription possesses or owns sovereignty’, and 
therefore (if sovereignty be regarded as the essence of the State) owns, or 
u, the State (l'£tat e'est mot) On this basis the king in such a monarchy of 
course takes over everything alike from his predecessor — ^public rights 
equally with private, and public obligations equally with pnvate — because 
there is no distmction between pubhc and pnvate, all pubhc status having 
become the possession or property of the king When we get to non-patn- 
momal monarchies, we shall have to distinguish ‘pnvate’ and ‘pubbe’, 
but if we hold the view of patnmomal monarchies just described, it will 
only be when we get to monarcliies other than piatrimomal that we shall 
b<^m to make this distmction 1 itius, we may add, is really challenging 
the idea at the bottom of the ‘patnmomal theory’, at any rate by 
impLcation ] 

J P von Ludewig {Op 1, i, op 8, pp 539-646, De obhgatione svccessorts in 
prmcipatus) puts the conception of patrimonial monarchies completely aside, 
and thus rejects the usual distmctions drawn by other writers He uses, as 
the thread to guide hun through the labyrmth, the dictum of Baldus, that 
the successor is responsible if, and to the extent that, there has been action 
nomine et auctoritate Reipnblicae inter tot morles pnnetpum suonm immortalis (c 
I, §8) He accordingly demes that the successor is bound m any case where 
the ‘ limi ts of the office and digmty’have been overstepped by his predecessor, 
and he therefore decides the question of the extent of the successor’s re- 
sponsibility, m any particular case, by the formula impeni [which fixes ‘ the 
limits of the office and digmty’], c 4. But even Ludevng, m the issue, falls 
back mto a pnvate-law pomt of view, cc 5-7 [1 e he lets drop the thread of 
the pubbe-law rights and duties of the immortal Respublica, and goes back 
to terms of the pnvate-law nghts and duties of the personal ruler] 

152 J H. Bochmcr(P i,c. 3, §35, n,c 3, §16) goes to the length of 
making aU responsibility [meumbent upon a successor] depend simply and 
solely upon hereditary succession to the mwersitas juris, and he accordingly 
considers successores titulo stngulan (e.g rulers by right of election or by virtue 
of contract) as not mtnnsically obliged, because they rule ex novo plane jure. 

But he adds that it is proper for such rulers to recognise any act of a pre- 
decessor which has been done mUatu officii or has brought advantage to the 
State 

168 See the author’s work on Althusius, pp 305-6 The only dispute When the 
turned on the quesbon, what was necessary to constitute legitimation [of an usurper 
irregular ruler] At first, thinkers were generally content to answer, ‘The becomes 
express or tacit assent of the people’. Later, we find the advocates of legitimate 
popular sovereignty insisting exclusively on the necessity of an ab- 
solutely free assent ^ the people (c g Sidney, m, s 31, and Locke, u, c. 16, 
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§§175-96, c 17, §§197-8), while the advcxrates of the sovereignty of the 
Ruler require, in addition, an act of renunciation by the legitimate ruler 
(e.g. Kestner, c. 7, §§ao-i , H Coccgi, De regwnne usurpatioms rege ejecto, 
Frankfort, 1 705 , Schmier, n, c. 3, s. a, § i , nos 83-98 , Nettelbladt, §§ 1 367-8 , 
and Achem^l, n, §98) Often, however, the mere fact of possession was 
allowed to confer a prescnptive title to ruling authority 

From an opposite point of view [1 e from a pomt of view which does not 
seek to safeguard the rights of the legitimate ruler] we find Hobbes {Leviathan, 
c ai), Connng and J H Boehmer (/* rpec. m, c i a, §17) declaring that the 
people IS qmt of all responsibility to the legitimate ruler as soon as he is no 
longer in a position to protect them, while Horn (u, c 9, §§4, ai), though 
rejecting prescription as a title to rule, allows majesty to be extinguished by 
the de yhrto acquisition of majesty bya new ruler The theory of the faiiaccompli 
then gams gpound gradually, even among the dismplcs of Natural Law. 

164. The stricter school of thinkers contmued to mamtam the old theory 
— that any representation of the State by a usurper was impossible, that all 
his acts of government were void, and imposed no obhgation, that refusal 
of obedience to him was the right and duty of every mdividual, and even 
that private persons were free to attack him as a pubhc enemy and put him 
to death We find this view not only m Althusius and the other monarcho- 
machi, m Suarez and the rest of the Catholic writers on Natural Law, and 
m Bodm, Anusaeus and their successors, but also m Huber (i, 9, c i, c 5, 
§51), Schmier (loc at ), F^elon (who holds, c vm, that le Roide Fail and 
le Roi de Droit must be distinguished, and that the theory of obedience being 
due even to the de facto king, as Ben de Providence, is erroneous), H Cocccji 
(loc. cit,), Nettelbladt (§1367) and others. 

On the other hand, we find Grotius — on the ground that some sort of 
government is necessary — already contending that the people is obliged to 
obey the actual holder of political authority, m thmgs necessary, even before 
there has been any legitimation by longum tempus or by pactum (l, c 4, § 15) , 
and he therefore limits the right of resistance to any actual ruler (ibid. 
§§ r6-ao), just as he also holds (n, c 14, § 14) that contracts made by a ruler 
dunng an mterregnum involve tlie people and the subsequent legitimate 
ruler, at the very least, m responsibility de in rem verso [1 e for expenditure 
meurred, as we might say, ‘in connection with the estate ’ , cf n 1 5 1 supra] 
Pufendorf has a different theory the usurper genumely represents the State 
m Its external relations, and he thus bmds it m that respect by his dona- 
tions etc , but mtemally his acts — his laws as well as the donations or ahena- 
tions he makes — can be resemded by the legitunate authority, J n et g 
VIII, c. I a, §4 On the theory of the yiwf accompli, the usurper represents the 
authority of the State at all points, even m regard to his subjects [1 e m- 
temally no less than externally], as soon as the expulsion of the rightful 
owner of political authority has been achieved Cf Boebmer, loc cit , and 
also Kant, Works, vn, p 139. 

155. Horn, refusmg to recognise any personahty of the State, naturally 
ascribes the ownership of all pubhc property to the Prmceps alone, De av 
ih c 3> §§5-9 

156 Of. especially Mevius {Prodrormis, v, §33); Huber (who speaks of 
public propierty as being in patrrmomo cwitatis, smee the civitas has jus personae, 
n, 4, c I, §§a4sqq ), Pufendorf (who retards pubhc property as owned by 
the euatas qua tolls, and considers the king as having o^y the rights of a 
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tutor therein, so that he has no right to abenate it apart from the people, 

J n etg vni, c. 5, §8, Z)eo/ horn etciv ii,c 15, §5) , Titius (ra, c 7, §§2sqq), 

Wolff (who distinguishes bona regis rtgxa ei pvbltca from bona pnmta seu pro- 
pria, Instit §1012), Danes {bona publtca sunt in dotmnio totius cimtatis, bona 
pnmta in dormnio ctvtum, the latter partly belonging to the Prince and partly 
to his subjects, §§687sqq ), Nettelbladt (§§i347sqq ), Achenwall (n, §123), 
Scheidemantel (who speaks of ‘the property of the whole nation’, assigns 
‘its supreme administration’ to the sovereign, but assumes a right of the 
whole nation to consent to its alienation, pp 320 sqq , 333 sqq ) 

167 Theorists began by distmguishing res publtcae from patnmonimn rei- Classification 
publicae, accordmg as public property was destmed for common use by all of State 
individuals {ad usus singulorum) or for the immediate purposes of the State pmperly 
Itself {ad usus universomm) cf Huber, n, 4, c 4, §§2sqq , litius, m, c 7, 

§§5sqq , Danes, §687, Scheidemantel, pp 330sqq 

In regard to the first of these categories {res publicae) there was a difference 
of opinion Were res nullius to be included without further question m the 
category of State-property (this was the view of Horn, loc cit §§5-9, and 
Titius, loc. cit §§ 1 1 sqq ), or at any rate (if that were not allowed) could 
they be brought mto this category by a declaration made by the State, in 
virtue of Its nght of majesty (the view of Gundlmg, c 36, §§217-20, and ol 
Scheidemantel, loc cit ) •’ Or did res nullius come to be the property of the 
State only in virtue of its actually exercismg a right of occupation, such as 
It was intnnsically free to exercise, though the right might be to some extent 
limited by other rights of exclusive appropnation which had their basis m 
positive law (tlus is the view of Huber, n, 4, c i, §§30sqq , c 2, §§12-25, 
and of Nettelbladt, §§1345-6)’ 

State-property in the stnet sense (1 e. pafrimonium reipMicae) was generally 
divided mto property belongmg to the aaartum and property belonging to 
thejifflif (cf Pufendorf, loc at , Gundlmg, c 36, §§21 1-2, Wolff, §§ 1038-9) , 
but Gundlmg remarks that there is fundamentally no difference between the 
two [Some remarks may be added m eluadation (i) The conception ol 
res nullius is fully discussed by Pound, Introduction to the Philosophy of Law, 
pp 1 97 sqq. (2) On occupation as a basis of State-property, and on the 
possible limitation of the State’s nght of occupation by positive-law rights, 
cf Mommsen, Histoiy of Rome (Eng. trans ), m, p 96, where (m comiecuon 
with the legislation of the Gracchi) the problem is discussed how far the 
State’s right to its ‘occupied domains’ could be modified by pnvate nghts, 
based on positive-law titles of long prescnption or recent acquisition 
(3) hinally, as regards the distmcUon between aeronum and fiscus, we may 
note that this really belongs to the system of dyarchy instituted by Augustus, 
under which the senate and the prmceps seemed to rule conjointly, and 
while the former had the aeronum, the latter had the fiscus as a separate 
treasury — both, be it noted, being public and official treasunes.] 

168. Huber distinguishes four speaes of property m a monarchy — res The Ruler’s 
pruiatae principis, res dotmmeae, res fiscales and res aerani — but he adnuts that demesne 
the second and the third are often difficult to distinguish (n, 4, c 4, §§35-5°) 

Gundlmg (loc at §§213-16) and Wolff (§1040) both rank demesne as a 
third species of public property, by the side of that of the aeronum and that 
of the^ciu, and they hold that the prmce possesses a limited nght of owner- 
ship in the demesne, being unable to alienate it freely on account of its 
connection with terntorial sovereignty. 
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Demesne 169 Thu u the view of Danes, §§691-4. He simply distinguishes bona 

included Jisa and bona aeram, including under the former what u mtended unmedi- 

tn Slate ately for the personal support of the temtonal prince [this, of course, differs 

property from the old Roman use ^the tom], and under the latter all that is directly 
designed for the maintenance of the State itself, and, on this basis, he allows 
the prmce adrmmstraito only of the latter, but gives him both adimmstratio 
and pis utendi of the former • A similar line is taken by Achenwall (n, § 124), 
and more especially by Nettdbladt (§§1347-9), who disunguishcs from the 
demesne [which is the property of the Slate] not only the patrwumum 
prtaapts, but also the bonafamhae gus qia prmceps est (Daus- tad Stammguter) 
Ownership 1«0. Cf Wolff, /arlil. §1125, Nettelbladt, §§1144-51 Only as regards 

of the State’s patrimomal States was the conception of ‘property’, amountmg to a full 
territory right of ownership, extended to mclude the whole country, but many thinkers 

rejected the whole idea as untenable for that very reason [i.e they rejected 
the whole idea of the patrimonial State, because it mvolved as a conse- 
quence the King’s ownership of his territory as his own property] Cf 
p 144, supra 

Domimum 101. Horn (u, c 4) is the strongest advocate of the view that damnum 
cminens enunens is not only tmpenum, but a oerum domimum, a real legal property which 

in Horn and the State has reserv^ for itself m distributing private property, and which 

other writers sigmfies the whole body of the lunits to which private property is subject 

But see also Huber (i, 3, c 6, §§30-53). Pufendorf {Elem i, def 5, §5), 
J H Bochmer (i, c 4, §§25-7), Stryck (Dus xiv, no 7) and Wolff (Jnstit 
§«o65) 

Other mews 16'i TiUus, for example, distinguishes sharply between domimum publi- 
m regard cum, which only differs from domimum pnvatmn m that the * Subject’ or owner 
to this is different, and domimum enunens, which is really pars imperil, and only nomin- 

queslwn ally ‘property’ or dommtum (ui, c 5, §51, c 7, §2) Gundling argues that 

tlic basis of expropriation is not domimum ermnens, which only belongs to the 
prmce in a cimtas henlis [le m a patrmionial State], but imperium emtnens 
(c 36, §§226-9) Danes also rejects the concepuun of domimum enunens as 
a basis for the rights of taxation and of expropriation of bona pnvata 
(§§695-701 ) Cf also Achenwall, who wntes of a. jus eminens which takes the 
two forms of domimum emmeits over things and potestas emmens over persons 
(ii, §§145-7), and Schademantel, who holds that the rights of ‘majesty’ 
m regard to private possessions are not derived from any property vested in 
It, but from lU superior authority, though many wnters call this ‘ a superior 
property ’ or emment domam (pp 360-4). 

• The translator, m this clause, has mverted the statement in Gierke’s text, 
whicli apparently makes Danes assign to the prince only adnamstratio of bona Jisa , 
but both admmstratia and jus utenA of bona aerant. 
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§18 THE NATURAL-LAW THEORY OF 
CORPORATIONS 

1 Cf eg Cellarius, Po/ cc 2-8, Johannes a Feldc, £iem i, c 1 , Boeder, The position 

1, cc 2-6, Clasen, i, rc 2-6, Mullcrus, Instit i, cc 2-7, Horn, De civ i, of the 
cc. 1-4, Alberti, cc 10-14 See also Pufendorf (J' n et g vi-vii and De off Family 
horn et CIV n, cc 2-5), who. however, refuses to admit the Family as a separ- 
ate and mdependent stage in the development of associations (which would 

set it on the same level as the three personae morales compositae constituted by 
the domestic groups of husband and wife, parent and child, and master 
and servant), and accordmgly designates ‘the most perfect society’ of the 
Stale as societas quarto Thomasius takes the same line [1 e he recogmses only 
the three domtstic groups and the State as societies] in Instit jur div m, 
cc 1-7 (cf also c I, §§13-14, where he argues that the Famdy, regarded as 
a union of the three societates simplices, has no specific purpose of its own) , 
and so does Schmier (i, c 2, ss 1-4) Cf also Praschius, ^6-1 1 , Placcius, 

Bk I, Rachelius, t, titt 15-31 

Even Wolff, although he begins with a detailed theory ‘of authority and 
society {Herrschqft und Gesellschaft) in general’ {Instil §§833-52), is liki other 
thinkers fi e in omitting ft llowships and local communitiesj . he only admits 
as natural-law groups (a) th< socuties eonstituud under the family-system 
(though he allows four of these — the ‘marital’, the ‘parental’, the ‘magis- 
terial’ and the Family — §§854-971), and (ft) tht State {§§972599 ) Achen- 
wall takes exactly the same Ime {Proleg §§91599 and Part 11, §§1599, 
where he treats of societas in genere, of the four socutates domestuae, and of the 
State) 

2 Thomasius (loc eit c i, §§ 15-32) explicitly justifies a direct transition Thomasius 
from the family to the State, without any consideration of intervening on local 
groups, on the grounds (i) that a local eommumty has no spei die purfxise, communities 
and (2) that a State might possibly be composed only of a single terrilorial as only 
community, which proves that vui et promnaae non tarn a cwilale differunt specie 'parts' 

ac ffnibus, quam ut partes a suo toto, §30 [1 c local communities differ from a 
State, not as being a different species with their own specifii purpose, but 
only in the way m which parts differ from the whole which tliey jointly 
consutute — that is to say, in the way of 9uantity Thomasius implicitly 
assumes that a ‘part’ is the same, in kmd and purpose, as the ‘whole’ to 
whicli it belongs] Schmier takes the same line, 1, c 2, s 4, no 127 

U Thomasius, Instit jur div i, c i, §98 

4. Cf Schmier, v, c i, who speaks of subdib conjioictim out collegialiter 
spectati See also Pufendorf, J n. et g vii, c 2, §§21-2, Hertius, Elem ii, 

2, §41 , J H Boehmer, P spec 11, cc. 4-5, Schcidemantel, m, pp 244399 

5 ^ [as examples of a theory which admits a variety of societies, over Theories 
and above the Family and the State] Mevius, who enumerates in his list fanowrable 
societas domesUca, with its three species, the corpus, pagi, urbes, terrae sen regna, to inter- 
yiwdsra (Prorfromar, v,§ ig) ,Micraehus, who reckons joeMtos (fomarlica (i, cc 2-6), ventng groups 
the incus and pagus (c. 7, S t-24), the tnbus, collegium, corpus et unicersitas (ibid. 

§§25-32), oppida, regtones and cioitas (c 8); Kmchen, who mcludes the four 
‘domestic societies’, collegia, temtona, and the cimtas (i, cc 4-6), and Bec- 
mann, who makes two divisions — the one mcluding the Family, corpora. 
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collegia, ^stemata and the resptMwa, the other embracing met, pagi and tabes, 
which, however, are only partes isdegrantes retpublicae {Med cc 7-11) 

6 Leibmz, Deutsche Scknftm, i, pp 414-20 Leibniz starts, it is true, by 
enumeratmg only six sorts of ‘natural society' — the four societies of the 
family-system (those of husband and wife, parent and child, and master 
and servant, with the addition of the household composed of these three and 
mtended to provide for temporal needs) , the civic commumty (the town or 
rural area, mtended to promote temporal well-being) , and the Church of 
God (for the purpose of eternal felicity) But when he comes to the ‘ classi- 
fication of socicues’, he distinguishes equal and unequal, limited and un- 
limited, and simple and compound, and he adds that ‘limited’ societies 
reqmre federation, as they cannot all attain their purpose of promoting well- 
being by themselves The final result is thus a system of many societies, 
includmg households, social groups (guilds or castes), villages, monastcncs, 
orders, towns, rural areas, and finally the whole human species, which is 
‘also a community’ when regarded as the Church of God 

7. S Cocceji, for example, m his Movum ^sterna, after givmg an account of 
the Family (iii, c 4) and the State (c 5), expressly declares that ‘the like’ 
(par ratio) is true of all corpora el umoersitates (§205) , and later on, when he is 
dealing with the conception of the corpus artijiaale, he treats the State as only 
a ‘conspicuous example’ of that type, along with the collegium, ihcjuduium 
and the famtlta (iv, §§280-1) Wolff, Heincctius, Achenwall and other 
wnters also treat corporations as the products of a like process to that which 
has brought tlie Stale into existence 

8 See the section on juruprudentia naturalis generalts socialis in Nettelbladt’s 
Systema naturale (§§326-414), and the section on juruprudentia positiva generalu 
socialu m Im Systemajurupr pos (§§846-912). 

0. Cf e.g Danca, Instit. jurupr univ , Pars spec , sect 3-5, Hemcke, Pro/ 
c I, §§4-6, Hoffbauer, AaliBTccftl, pp i86sqq 

10 Cf Perczius, fus publ pp 318-19, M, Schookius, De seditiombus, 
Groningen, 1664, m, c 8, pp 835sqq , Fclwinger, Dut de coll et sodal 
pp 3o8sqq , §§i8sqq . Mastrilio, De magutratibus, Vemee, 1667, in, c 4, 
§441 . Bccraanii, Med c 10, §0, Kmclicn, Opus pol i, c 5, th 4 

11 Cf Horn, De cw u, c 2. §14 majestas only can assemble people 
together m cormtia, concilia et conventus, qui sine supenoru prasscitu aul jussu 
multitudinem congregare fuent ausus,jus majestatu praecipuum nefane inmolat Sec 
also Schookius, loc cjt pp 832 sqq , 837, 839, Fclwinger, loc cit §§51-3, 
Mastnlio, loc. at, §§444-^ 

V2 Cf Schookius, loc at pp 835599 (there can be no elections and 
no assembly of any kmd without governmental supervision and co-opera- 
Uon), Felwmger, §§44-7, Mastnlio, m, c 3, §§47sqq and c 4, §§444-6 
(the Pnneeps must confirm vendiltones, impositiones, alienaiiones, expensianes, 
electiones officialium et aha acta tatioersilaium the utmost that is possible without 
the assent of the prince is the raismg of a levy m an emergency, when there is 
danger m delay), Kmchen, i, c 5, th 8-9, Becmaim, c 10, §8, Andler, 
Jurupr pp 1 02 sqq (all slolubi of corporations require confirmaaon) 

Myler ab Ehrenbach contends (c 5, pp 198399 ) that terntonal towns 
[1 e towns m one of the territorial pnncipalities of Germany] and all other 
terntonal corporations can never appomt magistrates propriojure, but must 
always appoint them auctontale prwcipu territonalu such magistrates, there- 
fore, are subject to confirmation and supervision by the pnnee, and denve 
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all their jurisdiction from the ‘ocean’ of his plenitude of power withm his 
territory, the territorial prmce retains a co-ordinate jurisdiction, his tUle- 
gatus has precedence, and his personal appearance causes the lapse of all 
corporate authority 

Von Seckendorf, too, has nothing to say about local communities or 
eorporations as exercising rights of their own m a principality he only 
mentions them as the objects of the prmcc’s care and supervision (u, c. 8, 
§9, c. 14, m, c. a, §5, and c 3 to c 6, §7). 

18 . Schookius, p. 838, Felwinger, §§54sqq ; Kmchen, i, c 5, th 15 (a 
corporation may be abolished not only for delict or misuse of its powers, but 
also utilttatis publtcae causa) , von Sedtendorf, adit 42 to ii, c 8, §g (where 
he argues for freedom of trade and the aboliuon of guilds) 

14 Spmoza would abolish all collegia or guilds m an aristocracy, when an 
aristocratic State ls composed of a smgle city ( Tract pot c. 8, § 5) , but m an 
aristocratic State competed of a number ol cities he would allow the several 
cities considerable independence, even though they ought to constitute 
union impenum and not a mere confederation (c. 9) In a monarchy he sug- 
gests mechamcal subdivisions, which he calls fanultae, as the basis of the royal 
council (cc 6-7) 

Hume, m sketching the constitution of an ideal State (in which he refuses 
to follow the fantasies of Plato and More, but allows some merit to Harring- 
ton’s Oceana), divides the country mto 100 counties, and each county into 
too parishes Each parish chooses one representative, and the 100 represen- 
taUves of each county choose to county-magistrates and a senator The too 
senators of the whole country exercise executive power the county repre- 
sentatives, meeting in their particular counties, ‘possess the whole legis- 
lative power of the commonwealth — the greater number of counties deciding 
the questions, and where they are equal, let the senate have the casting 
vote’ * In this way the advantages of a large and those ul a small common- 
wealth may be combmed (Essays, Part n. Essay xvi. Idea of a Perfect Common- 
wealth) 

15 In the article Fandatum, m vol vn, p 75, §6 of the Emyclopddu, 
Tuigot vmdicatcs for the State the right of reforming or completely sup- 
pressing all foundations The public good is the supreme law, and the State 
must not be deterred from pursuing it either by a superstitious regard for 
the intentions of the founder or by fear of the pretended rights of certain 
bodies ni par la cramte de blesser les droits pritendus de certains corps, comme si les 
corps fiarticuliers avoient quelques droits vis-a-ins I'itat, les citoyens ont des droits, et 
des droits saerds pour le corps rnfme de la socidU, tls existent mddpendamment d’elle, 
ils en sont les iUmens ndcessaires et Us n'y erUrerU que pour se mettre avec Urns leurs 
droits sous la protection de ces mimes lots, awegtielles Us sacrjfietu lettr liberU, mass 
les corps parti^iers n’ existent point par eux-mSmes, m pour ewe, iLs ont ltd formds pour 
la socidtd et Us doioent cesser d’itre au moment qu’Us cessent d’etre utiles 

16 Contr Soc n, c. 3 Qpand U sefcat des bngues, des associations partielles 
awe dipens de la grande, la ixUontd de chacune de ces associations dement gdndrale par 
rapport d ses membres et particulUre par rafiport d l’£tat, on peut dire alors qu’U n’j 
a plus autant de votans que d’hommes, mats seulement aidant que d’ associations Les 
differences demerment moms nombreuses et donnerU un rdsultat moms gdndral If 

• The translator has cited Hume’s enrn words instead of Gierke’s paraphrase, 
which IS not quite accurate 
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one of these associations giuns preponderance, there is no volonti gMrale 
at alL 

1 7 . Ibid tl uT^Mnie done, pour aeoir bten I'dnoncd dt la vedonti gMraU, qu'tl n'y 
at! pas de soetdU parttelU dans I’^tat If there arc such societies, they must be 
made as numerous and as equal as possible ■ cf iv, c i 
Churdus 18 The most important of the opinions expressed m the Assembly, with 

and church- regard to the theoretical legal basis of secularisation, arc collected m 

property Hubler’s work on Der EtgentUmer des Kirchenguts (Leipzig 1668) and m P 

Janet’s article on La propniU pendant la Rivolutum Franfoise {Remu des deux 
Mondes, xxra (1877), pp 334-49). [See E. de Pressensi, L'Eghse it la Ri- 
volution Franfatse, 18^ ] These opmions, as a rule, start from a general view 
of the relation of all corporations to the State, smee there was almost uni- 
versal agreement about the nature of church-property as corporation- 
property. [Burke has a striking passage in the Reflections {Works, Bohn’s 
edition, B, 378) on the revolutionary view of church-property as corpora- 
tion-property. ‘They say’, he writes, ‘that ecclesiastics are fictitious persons, 
creatures of the State, whom at pleasure they may destroy, and of course 
limit and modify in every particular that the goods they possess are not 
properly theirs, but belong to the State which created the fiction ’ He does 
not seek to refute this conception of the persona fleta, he simply dismisses it 
as a ‘ miserable destruction of persons ’ , and hr contents himself with arguing 
that church-property is ‘identified with the mass of private property, and 
that Its owners have the same title of accumulated prescription as other 
owners’. Mackmtosh, m his reply to Burke {Vtnd Gall sect 1, ad finem), 
makes a distinction between the Church and other corporations Other cor- 
porations are ‘voluntary associations of men for their own benefit ’, and their 
property ts part of the mass of private pioperty, so that ‘corporate property 
IS here as sacred as individual*. But the Church is a peculiar corporation — 
‘the priesthood is a corporation endowed by the country, and destmed for 
the benefit of otlicr men’, so that it may properly be limited or modified if 
Its possessions and powers arc not used for that ^nefit ] 

Views on the 19 The Abbi Maury, for example, argued, on October 13, 1789, that 
ownership church-property was the property of the clerical corporation, and the pro- 
qf church- petty of a corps was as truly property as that of rndwiius. It was sophistry to 

property distinguish between the legal basis of the one sort of property and that of 

in the the other m both cases the right of property was not pnor to the law, but 

Assembly was created by the law, and ddtrmre m corps est un hotmetde, because it is to 
take away its me morale The Abb^ de Montesquieu argued to the same effect 
on October 31 . We also find isolated attempts to defend the theory of the 
property-rights of institutions [i.c to argue that even foundations or Stiftmgen, 
as distin ct from the corps or corporation, may acquire property rights] this 
was the line taken by Montlosicr on October 13. Another speaker, the 
Abb^ Gr^oire, in a speech of October 23, ascribes church-property to 
founders and their fai^es, or to parishes and provmccs [The debate 
about the quesuon, ‘Who owns church-property’, is as old as the m- 
vestiture-contcst m the time of Gregory VII — when one side, representing 
the lay tradition of the EtgenSumshrche (or ‘proprietary church’), answered, 
‘The laity (kings and magnates) who built the church and own the land on 
which It stands ’, and the other, representmg the ideas of canon law, replied, 
‘ The samt to whom the church is dedicated, and, by extension, the institution 
which represents the samt’. The old issue may be said to be repeated m the 
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French Revolution, with the nation adopUng the lay tradition of the Eigen- 
tumshrche, and challenging the canonical idea of church-property as 
Anstaltsgut ] 

20 Thu u the view which underhra the speeches of the radical orators Mtrabeau 
>^dlo argued that church-property was simply the property of the State on chitrch- 
Mirabeau m particular, m hu speeches of October 31 and Novembers, arrives property 
at the conclusion that the real ownership is vested m the nation, although 
— or rather, because — church-property u owned by corporate bodies 
For corporations do not exut, as mdividuals do, before the creation of civil 
society, and they are not, as individuals are, iUmens de I’ordre social they owe 
their exutence entirely to the State, and they are only its shadows {aggrega- 
tions qui ru sent qiu son ombre) It is the State which, at its discretion, grants or 
denies them the capacity of owning property, and it can also aboluh them 
and take their property for itself But if the possessions of a corporation are 
thus ‘only uncertam, momentary and conditional’, and even its mere con- 
tmuance u altogether precarious, we must supposer pour ces btens un mattre plus 
riel, plus durable et plus absolu. We find such a ‘master’ in the nation eelui seul, 
qui doitjoiar des btens du corps lorsgue ce corps est ditrmt, est censi en Stre le maitre 
absolu et tncommutable, mime dans le temps gue le corps existe Bamave, Malouct, 

Dupont and Le Chapeher argued m the same sense Garat, speaking un 
October 24, added an histoncal corroboration of this view, Trcilhard and 
Chasset were even more radical, denymg altogether the exutenre of 
corporate bodies 

21, It was in thu sense that Thouret sought, on October 23 and 30, to rite 

develop the ideas of Turgot Les indundus et les corps different par leurs droits , argument 

Its tndwtdtts existent avant la loi, tls ont des droits qu'ils tierment de la nature, des of Thouret 
droits tn^escnpttbUs, tel est le droit de propniti tout corps, au contraire, n'existe gue 

par la lot, et lettrs droits dipendent de la lot The State can thus modify or aboluh 
corporalioiu at will it can withdraw their capacity for holdmg properly, 
just as It gave it La destruction d’tm corps n'est pas un hormcide mde^, its 
destruction u a duty, what society needs u real owners, and we cannot 
consider as real owners these propriitaires factices gut, toujours mineurs, ne peuiient 
toucher gu’d I'usufnat Les corps n' existent pas par eux, mats par la lot, et la loi doit 
mesurer I’itendue dans laguelle elle leur donnera la communication des droits des m- 
diuidus Urns les corps ne sent gue des instruments fabrtquis par la loi pourjaire le 
plus grand bten possible, gue fait rouurier, lorsgue son instrument ne Im convteni plus ^ 

11 U bnse ou le modifie 

Dupont argued m a similar sense on October 24, and Petion on October 
31 ; Talleyrand had already done so, on the proposal for secularisation, on 
October 10 The terms of the decree of November 2 corresponded to thu 
Ime of argumenf it did not directly assign church-property to the State it 
declared, Tous les btens eccUsiastiques sent d la disposition de la Nation [which 
could then use them to endow those ‘real owntrs’ (the individual peasant 
or bourgeou) who, on Thouret 's argument, arc * what society needs ’J 

22. In hu pamphlet on the Tiers £tat, Sicyis argues that all coiporations Sigiis on 
destroy the umty of the nation, which includes only individuals, and only Corporations 
what u equal and common m all individuals If public officials let them- 
selves be compelled to form corps, they must lose electoral rights durmg the 

term of their office , while as for ordinary citizens, it u a requirement of social 
order that they should not umte m corporations It u the very acme of 
perversity if the legislator should himself create coiporations, or should 
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acknowledge and confirm them when they create themselves, or should 
declare the most privileged and greatest of corporations, the Estates, to 
be parts of the National Assembly cf Political Writings, i, pp. 167-73 
[Cf also Mackmtosh, Vmd Gall sect i: ‘Laws cannot inspire unmixed 
patriotism. But ought they for that reason to foment that corporation spirit 
which IS Its most fatal enemy?*] 

His defmet 28. In his Obsenatum sommatres tur Us buns eccUsiastiquos (1789), Sieyds 
of corporate gives vigorous expression to the idea that while the existence of every corps 

property moral (clergy, town, hospital, college, and the like) depends on the national 

will, and wUe the abolition of a corporation must carry with it the confisca- 
tion of Its property, it is none the Im true that a moral body, so long as it 
remains such, has rights of property which are no less sacred, and no less 
mviolable, than those of individuals, or indeed of the nation itself— for the 
nation, after all, is only a moral body The State, therefore, may kill cor- 
porations, and it may become their heir by domg so, but it caimot legally 
declare that their property belongs to itself [during such time as they remam 
corporations], Pol. Writings, 1, pp 461-84. In his pamphlet on Tithes ( 1 789), 
and m his Proposal for a provisional decree relative to the clergy (1790}, 
Sicyis argues in the same way, ibid, i, pp 485-98, n, pp *9-70. 

24 Pol. WrUtngs, l, pp 293sqq (esp. p 295), sBosqq , sogsqq , 561 sqq. 
f/ts attitude 25 Thus he says (m his pamphlet On the means, etc., 1, p. 208) that the 
to local division mto dlpartements is not like that mto estates, fiatcrmties and guilds* 

comrmmitus it is as different as day is from mght. But he defends himself from the ac- 
cusation of wishing to turn France into a federation (pre&ce to part 1, 
p xii), and from that of having dissolved it mto an aggregate of petty re- 
pubhes (n, pp. 2258qq , 235sqq.] He always msisls that the dipartements and 
communes contmue to remam parts of one whole, even though they are re- 
cognised as separate wholes for affairs withm then own sphere (i, pp 382-5, 
561). 

26. He mentions only the Church as a corporative clement, and he de- 
picts It in terms of unreheved ‘temtonalism’, Pfaiur und Wtsen, §§197, 
213-220 [On 'temtonahsm*, cf. n • to p 89 ] 

Scheidemtaitel 27 Cf 1, p 253. ‘We should above all thmgs direct our attention’, 
on associations Scheidemantel writes, ‘to the societies in our temlonal prmcipahties, for 
any group m the State, which has been formed by specific agreement, or 
by mere chance, for the pursuit of a defimte object, h^ an influence on the 
government, even if it be only m an mdirect way A prudent constitution 
will allow no secret assembhes, and it will recognise no societies as legal save 
those which have received the express or taut assent of majesty ’ If this is 
not done, there will be parties and cabals. Every group should be dissolved 
and punished. Liberty m England is the mother of mischief, and the Roman 
laws were wise No subject can or should institute societies of his own 
motion (m, pp. 291 sqq ) Cf. also i, pp 295sqq , m, pp 244, 246 [Even in 
England we find Paley, who was not illiberal, following a Ime of argument 
[The mews which is not d i ssi m ilar [Moral and Pohtical Philosofdff, vi, c. m ad fincm) 
0/ Paley] ‘As ignorance of umon, and want of commumcation, appear amongst the 
principal preservatives of civil authority, it behoves every State to keep its 
subjects m this want and ignorance, not only by vigilance m gua r di n g 
against actual confederations and combinations, but by a timely care to 
prevent great collections of men from being assembled m the same 
vicinity Leagues thus formed and strengthened may overawe or overset 
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the power of any State ’ But Paley, writing in 1785, was probably thinking 
of the Gordon nots of 1780 and of ‘combinations’ of workers, and he would 
have been the last to deprecate the existence of the Tory or, for that matter, 
of the Whig party ] 

28 Cf I, p 355: even permitted societies should be kept under careful Ht insists 
sujiervision, they must be made to produce their rules and regulations from on State 
time to tune, to render accounts, and to submit to visitation This should control 
particularly be the case with professedly religious societies , but it should also 

hold good of ‘free societies’, such as the East India Compames, which are 
never free m any but a relative sense, and must always be subject to a pre- 
sumption against their being left mdependent. Cf. m, pp 245-6 

29 A capacity for rights and duties is only allowed to a corporation as a 
means to the pubhc beneHt, and it is a condition of the exercise of that 
capacity that a corporation should act m that sense (m, pp 292-4). 

80. Cf m, pp 293-4, where Scheidemantel reqmres confirmation of the 
by-laws of societies, regulation of the subscriptions of their members, the due 
rendering of accounts, and confirmation of their appointments of officers 
of their own, cf also n, pp 204399 , on the necessary limitations and the 
proper police supervision of guiltk, and ui, p. 248, on the constitution, 
structure and government of local commumties (which arc instituted ‘ by 
command of the Sovereign’, and must exercise their rights of legal coercion 

in hlS nam e) 

Scheidemantel totally rejects any idea of autonomy [as belonging to 
societies] law is the declared will of majesty the rules of a privileged society 
are merely a matter of contract between its members, and they only acquire 
civil obligation ‘when majesty arms them with obligation’ (i, pp. 164-6) 

Customary law, he thinks, is often really a matter of wilful disobedience 
It generally arises through ‘culpable heedlessness or malice’, m any case it 
has no validity if it contravenes reason, or the purpose of the State, or law 
(i, P 225) 

81 ‘No good prmce, however, will take it for himself except m case of 
necessity’ (m, p 293) 

32 Thus Sdieidcmantcl mcludes together, under the head of pubhc Scheidemantel 
societies, not only ‘ colleges ’ [of magistrates] which have been instituted for the treats 
purpose of exercising powers of government, but also churches, academies, associations 
privileged trading companies and local communities which the government as Slate 
has recognised as public, and in the same way he lumjis together, under the institutions 
head of private societies, the privileged as well as the unpnvileged, and 
the simple (1 e the relations of husband and wife, parent and child, and 
master and servant) as well as the compound (households, fratermties, 
guilds), in, pp 244-50. Elsewhere he treats schools and universities (n, 
pp 183399 ), academies and learned societies (ibid pp 194399 ), and guilds 
(ibid pp 204399 ), purely from the pomt of view of their being ‘police’ 
institutions of the State [1 e institutions which enable the State to supervise 
the behaviour of its members]. He even makes ‘domestic societies’ subject 
to the g^eral rights of majesty under which all societies have to live and 
move, m, pp. 249, 294-7. 

88. In his Slfliilr/«Arr(lVonfcf, iv, p. 403) Fichte remarks that the low view Fichte's 
of the State which is commonly held may be seen, inter aha, ‘m the zeal for similar 
hberty, 1 e. m lawlessness of acquisition, in the contention that churches, mew 
schools, trade-gmlds and fratermties — ^mdecd, almost everything that cannot 
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be expressly referred to dvil legislation— are not State-institutions, but in- 
stitutions proceeding from private persons*, with which the State is only 
concerned in connection with its duty of protection. Fichte is especially 
concerned to make the guild a delate State-institution (with a fixed 
membership detemuned by the Government, and with tests of skill imposed 
by it, etc.) , cf his Natmeeht, n, p. 58 (Works, m, p 233), and his RechtsUhre, 
n, P 55^- 

84 Thus we find Kant — especially in the appendix to the second edition of 
his Rechtslekre, i, no. 8 (Works, vn, pp. 120-3), ‘ on the rights of the State in the 
way of inspecting perpetual foundations on behalf of its subjects’ — placing 
a definition of the Stiftung m the forefront of his argument. It is ‘ a voluntary 
beneficent institution, confirmed by the State, which has been erected for 
the benefit of certam of its members who succeed to one another’s rights 
until the tune of its final extmction’ But [though he thus admits their 
continuous life,] he proceeds to exphun that these ‘corporations’, m spite of 
rights of succession, and in spite of the constitution which they enjoy as 
corpora mjistica, may be abolished at any time without any violation of right. 
lA^en he comes to details, he apphes this theory to benevolent institutions 
for the poor, invahds and the sick, to the Church as a ‘spintual State’, to 
schools, to the nobihty as a ‘temporary guild-fellowship authorised by the 
State’, to orders; and to foundations based on prunogemture [1 e to what 
we should call entails or family settlements] 

In another passage of the Rechtsldire (n, note b , loc cit p. 142) he starts 
from the idea that ‘there cannot be any corporation m the State, or Estate, 
or order, which can transmit land as owner, according to certam rules, for 
the exclusive use of succeedmg generations, ad mfiniUtm' He proceeds to 
give as examples the ‘order of knights’ and the ‘order of clergy, called the 
Church’, but he also adds, as another and parallel example, ‘pious founda- 

85. Loc. dt pp. 120-3, *4^3 

86. It IS the secularisation of ‘commandenes’ [the relics of the old 
Teutonic Order in East Prussia^], and of ecdcsiastical endowments, which 
Kant more particularly justifies — and mdeed not only justifies, but demands. 
Though he supports his demand by an appeal to the change m ‘pubhc 
opmion’ which has been produced by ‘popular enlightenment’, it is signifi- 
cant that he thinks it a sufRdent vrarrant for secularisation if the support 
previously given to endowments by ‘popular opmion’ has been withdrawn 
‘merely by the leaders who are entitled to speak on its behalf’ (loc cit. 
pp 1 2 1-2, 142-3) 

But Kant desires equally to eliminate the system of Estates, and more 
especially the hcreditmy Estate of the nobihty, loc. dt. p. 123. He even 
denounces any separate institution or pious foundation for chanty or poor- 
rehef, arguing that the only proper system is one of State-provision, by means 
of regular contnbutions m^e by each generation for itself, m the form of 
legal and compulsory payments, loc at pp. 120-1, 144 [Kant’s argument 
— that each generation should meet its own problems, without the aid of the 
pious beneiactioiis of the past — ^is characteristic of an age which was shakmg 
off the yoke of a past which it supposed to be outworn, and proclaiming the 
nght and duty of each generation fare da si,tS Fame’s repeated phrase that 
‘each generation is competent fi>r its own purposes’, and compare also his 
scheme for the complete transference of all poor-rehef to the State (Rights of 
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Mem, Part n, c. 5) with Kant’s similar proposal. Hegel, m his Philosophy of 
Law, §§242-5, speaks of the fortuitousness of alms-giving and charitable 
institutions, and praises, m comparison, a system of obligatory general re- 
g^adons and orders. He is particularly cndcal of the boundless charitable 
foundations in England ] 

87, J n. et g. vn, c. 2, §§21-3 After deahng with these ‘pccuhar sub- Pufmdotf on 
ordmate bodies’, Pufendorf proceeds to treat of appointments to public associations 
offices [thus connecdiig associadons with the working of the State]. 

88. Pufendorf makes an excepdon m fiivour of ‘colleges’ which ftroban 
debent, such as the Christian commumdes in ancient Rome Apart from this 
excepdon, he treats as corpora illegitima not only bodies which are formed for 
inadmissible objects, but also those which have arisen absque consensu sum- 
tnorum tmperanttum 

Like Hobbes, he divides all corpora (mduding both the legitimate and the 
lUegidmate) mto the two species of ‘regular’ and ‘irregular’, accoidmg as 
there is a proper mio uohmtatum, or some other bond of umon (e g. consptratto 
produced by affectus, spts, tra or the like). 

80. Accordingly, m a State which has grown from the umon of a number 
of bodies, these bodies must surrender to it whatever is necessary for it a 
State which allows bodies to enjoy mdependent rights m public matters 
IS a State which renounces part of its ttt^eruan and becomes irregularis et 
biceps. 

M. While the State is endrely and absolutely represented by its Sove- 
reign, It IS otherwise with ‘bodies’, here acts done by the rector (or coetus) 
who IS entrusted with the regimen corpons can be deemed to be the actio 
totius corpons only when they fall withm the corporate sphere, as duly 
delimited m accordance with the constitution and the laws Outside that 
sphere, the agents are personally liable. Pufendorf also regards a ‘pro- 
testation’ against the decisions of an assembly [i.e the defiance of a ‘b^y’ 
by some of its members] as permissible, and he holds that m a dispute 
between a corporation and its members turn corpms judex ent, sed cioitas, cut 
corjms subest 

41. J n et g vi, c I, §i Quemadmodum corpus humanwn ex diversis membrts 
condmmtwr, quae et tpsa, in se considerata, corporum instar pros se ferunt — ita et 
cimtates ex nunonbus cwitatibus constant 

42. Thomasius, however, confines the idea of societas inaequalis to the com- 
mumon between God and man, and be divides merely human societies mto 
rmxtae and aequales. He docs not, therefore, use the distmction of ‘equal’ 
and ‘unequal’ societies m determining the relaUons between the corporation 
and the State, cf Jnstit jur. div. i, c. i, §§93-1 13. In a sunilar way we find 
MuUerus {Insht i, c. t) Praschius (^6-11) and other writers, employing 
this distmction only m order to point out differences of internal structure m 
the two sorts of soaety [and not m order to explain their external relations 
to the State] 

48. Cf n. 156 to §16, supra: see also Pufendorf, Elem n, 6, §20 (where 
he apphes the argument against guilds). 

44 Introd in jus publ umv , P. spec, n, c. 4. 

45. Loc. at § 7 n. ^ If the Ruler tolerates collegia injusta et ur^oba, these J H Boehmer 
bodies have effectus cunles, but if he disapproves of them, even the justest of on corporate 
such ‘colleges’ (e.g the early Christian commumties) are instantly destitute bodies 
of all rights. 
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Thetr 46. Loc. at. §9 n. r Mare eapeoally, these ‘public college*’ must render 

property accounts to the sovereign, and they cannot dispose of their property without 

his consent. This is the case with bona cmtalum, communitatum, acadetraamm, 
vmm et ecdeaanm — qmd enm ediud sunt <pum coetus publtci? 

Their power 47. Cf n, c. 3, §§i6-a8 and c. 4, §ia Bochmer ascribes legislative 

of legislation activity exclusively to the Sovereign, and he explains the legal vahdity of 

customary law, of foreign law [m cases of private international law^] and of 
‘statutes’ [1 e by-laws of coiporadonsj, by his having given them his ap- 
probation. He regards mumapal self-government m general not as a right 
belongmg to mumapabties {stadtisches Recht), but as a form of legislative 
authority delisted to magistratus tnfenorts The by-laws of collegia et corpora 
[1 e corporate bodies other than municipalities], in regard to their own 
affairs, are in his view merely pacta among the members, requiring, as such, 
subsequent confirmation by the sovereign. But the sovereign may go 
further he may make even these by-laws [though they are only mtemal 
pactd\ dependent on his previous sanction, and he is acting righdy if he does 
so In any case, he has the two rights of inspectio and directio. he can cancel 
by-laws which are an abuse, and he can, m general, prescribe the procedure 
to be followed m any respect 

Their power 46 Cf n, c. 3, §a6, c 4, § I3 n «, c. 7, §24, c 8, § 13. Junsdictio and the 
of jurisdiction power of punishment belong only to the Sovereign or his delegates, cdlegta 
and soaetaies aeguales have no junsdictio or jus pwaendi They may appomt 
arbitn for themselves, but they can never appoaiijudwcs without bong guilty 
of majestas laesa. They may determme by pact that there shall be certam 
‘ conventional ’ punishments, but they must leave to the Superior the carrying 
of them mto effect 

Their power 49 Boehmer argues (n, c. 9) that, while aU ‘societies and colleges’ need 

of inclosing a ‘common chest’, an adrramstrator [or treasurer], and subscriptions from 
dues on their their members, there is a difference m this respect between the equal and 
members the unequal soaety in aequali soewtate obligantur membra ex pacto, m inaeguali 
ex irnpeno. The Sovereign alone has a right of taxaUon Any person other 
than the Sovereign who imposes a contribution must act ather ex imperantis 
tndullu expresso oel taato, or ex consensu subditorum he can never act suo jure 
In case of necessity, however, the consent of a majority is suiSaent [1 c. it 
counts as the consensus subditorum], and Bochmer even allows that, tempore 
extremae necessitatis, a coimnumty [which would otherwise need the per- 
mission of the Sovereign] may act on its own authority — though he adds that 
this should rather be explained as proceeding ex praesumta voluntate unperantis 
Seen 46 supra. 

Thetr 60. According to n, c. 6, there can be no pubhc office rasi ab Imperante 

officers In order, therefore, to appomt ‘magistrates’ for themselves [i.e. to appomt 

the officers of any soaety to which they belong], subjects require the per- 
mission of their Ruler If they choose consules, for example, they are acting 
non suo, sed Imperantis nomine they are therefore responsible to him, and he 
may deprive them of their right of appomtmg, and make his own nomina- 
tion, if they abuse thar right of choice. Indeed, the Sovereign cannot allow 
a right of free election without disturbing his ‘majesty’ , and for that reason 
he generally reqmres that his sanction shall be necessary for aU elections 
(§ 6 n m) We may notice especially how Boehmer, m dealing with the duty 
of mumapal magistrate* to render accounts — a duty which, he holds, 
cannot be effectively abolished by any prescription or privilege to the 
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contrary — bases it upon the fact that the municipal magistrates really 
conduct their administration as public officials, tumiru Imperantis (§§7-8 nn 
n and 0). He also holds that an officer of a corporation can never be legally 
prevented from appealmg to the Sovereign (c 6, §q) 

61. Cf n, c 3, ^sGsqq., and esp §64 n b Privileges which run counter Their 
to the pubhc good — such as a pnmUgum senaba datum de rum reddendis ratiombus prtmlegei 
de boms cimtatum, or agam a monopoly — arc absolutely void Privileges which 
may become prejudicial m altered arcumstances, as so many of the pnmlegia 
collegiorum readily may, are subject to recall. 

52 Cf n 46 supra, and see also n, c 10 (csp §§7 and 17-18) on the juj 
Imperanits circa dSecnrora [1 e m regard to res nuilius]. But he defends himself 
against the reproach that he is depriving towns of the ownership of their 
property by his arguments (c 6, §8 n o, m, c 3, §5 n c) 

58 Inirod injuspubl wav c 2, §§9-10 In the followmg section (ii) he Boehmer 
argues acutely that on this basis international law is neither jur publicum nor on public 
JUS pnoatum, masmuch as actiones gentium fall mto neither of the two categoncs and private 
[1 e that of ‘public’ and that of ‘private* actions] which are required by the law 
conception of the State, but are simply Itberae [On Boehmer’s argument the 
actions of States when regarded as powers or gentes in the international 
system (or want of system) are neither private acUons, done by pnvate 
citizens or private boffies or the pnnee in his pnvate capacity, nor pubhc 
actions, done by abzens in their public capaaty or the pnnee in his 
capacity of a public person They arc liberae, or indeterminate So Boehmer 

seems to argue, but it is difficult to see why the actw of a gens, if the act is 
really that of the gens (and not, for example, that of a casual pirate in the 
West Indies, of English nationality, who happens to plunder a French ship), 
should not be regarded as an act of the Pnneeps qua talis, or of citizens 
qua membra Reipubltcae We can hardly say that the gens is not the State But 
the use of the separate word gens in international law (like the use of the word 
‘power’) has led to a divorce between the theory of mtemabonal and that 
of internal relations, whicdi is only slowly being abolished ] 

54 He deab (u, cc 4 and 5) with (l) the jus imperantium circa collegia et On ‘public 
umversitates and (a) their jus circa sacra In dealing with the former subject, colleges' 
he refuses to allow that ‘pubhc colleges’ have anythmg more than the 

status of ‘pnvate cxilleges’ when regarded m their nature as unioersitates 
and compared with the Sovereign (e g they have not jura reipubltcae, as 
he has, but only jara collegiorum they have not a jus fisci, as he has, and so 
forth). They are only suo modo publica [‘public — m a way of their own’] m 
virtue of the Ruler having greater rights over them and their property than 
he has over mdividuals and their property [In other words, they are public 
m the sense of being under public control, but not in the sense of havmg 
a pubhc position ] Cf nr, c 3, §5 n c 

55 Jus publicum, as TiUus uses the term, mcludes only the relations of the 
Imperans, as sucdi, to his subjects. 

66. C3f. eg Danes, §§661-3. 

57. In the second book of his De jure cioitatis, which is devoted to the rights Huber's 
of the subject, Huber proceeds — after deahng 6rst with persons m general classification 
(s I, c i), then with the family (s i, cc. a-6), and then with citizens {Burger) of umver- 
and the differences among them (s. 2) — ^to treat, m sect. 3, De jure untoersUa- sitates 
tunu Under this head he discusses the umversitas in genere (c. 1) , guilds and 
trading companies (c. 2) , umversiUes (c. 3) , rehgious societies (c. 4) , local 
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commumtiei (c. 5) , the responsibility of svtgult ex facto umversitatts (c. 6) ; and 
the hierarchy of Ae Roman Catholic church (c. 7) He follows a similar 
Older in Instit Reip sect, n 

68. fir jurs CTO. n, 3, c i, §§3 and 19. He remarks, however, that the name 
of soeutas is often given to bodim quae maxme sunt umversttaies, and he ates 
the East India Compames in Holland as examples 
Thetr 69. De jure civ. n, 3, c. 1, §§10-14, 24 Huber’s full defimtion of the 

definition umverstlas is coeius swe corpus subditorum alicujus cwitatis, sub certo regamne, 

ami thetr pemussu summae potestatis, ad utditatem communem sociatus The regimen of a urn- 

powers versitas may be conceded (as it is m the State itself) to one or more persons, 

or to the majority of the members (§20), but the concession must always 
be limited [as repuds ‘umversitics’ other than the State] to the narrowest 
scope of action that necessity wdl pemut, in order that the power of the State 
may be weakened as little as possible (§34). Universitates prohibitae, even 
when they are actually tolerated, exist only de facto, and not de jure, but a 
penod of toleration hiis the eficct of tacit approbation (§§26-30) Associa- 
tions which are not for the real benefit of the socii or the State arc to be 
suppressed (§§31-3). 

Their flO Huber, Dejure cat. 11, 3, c. 6, §§9 and 19-20 potestas rectonm uawersi- 

authonty tatum pendet a lenore trumdati quod habent a summa potestate, a qua jus suum habet 

derwed unwersUas The rectors do not ‘represent’ the unioersitas: they have no prae- 

from the fectwra other than what is denv^ from the Sovereign: quod agunt, non ad 
State mandatum populi, sed Pnnctpis, extgendum est 

He uses similar language m Prael Dig m, 4, no 4. universitates retpubltcae 
subordmatae cannot appomt permanent representatives, because they are 
unable modum et finem potestatis concedere sms rectonbus, sed ..qmdquid habent 
juris id accipiunt ab eo penes quern est summa potestas; proinde qm id germs unimsi- 
iatis praesunt, non repraesentant populum untcersUaits, sed potestatem summam cut 
parent Corporations may therrfore give an authorisation m a particular 
matter of legal action, which has a bmding effect on those who consent, but 
they cannot vest tlieir officers with a general power of bmding the whole 
corporation (which explains, mter alia, the lex ‘Cwilas’), cf. De jure ctv. u, 
3> c- 6, §§3sqq and Prael m, 4, no 4. Nor can corporauons devolve on their 
officers a JUS contnbuendi {Dejure cia n, 3, c 6, § 18), or ajunsdictio (ibid. §21), 
for any jurisdiction that they have is derived from the State (ibid m, 1, c. 6, 
§8). Finally, they can only make by-laws if they are authorised to that 
effect, and subject to the sovereign’s right of giving his sanction (ibid. 1, 
3. c. 6, §§59»qq-, u, 3. c. 2, §§25sqq., in, i, c. 2, §§i4-t7)- 
Schmter's 61. Schtmer, Jurtsp publ unto, v, c. i, nos. 87-114, where, after an ac- 

theoiy of count of the unioersitas m general, there is a discu^on of local commumties, 

corporations umversities, guilds and trading compames Schmier expressly bases the 
rcqmrement of State-concession on the ground that regimen, tmpertum seu 
junsdictio ad universitatem conslituendam necessana neqmt ex alto fonte quam summae 
potestatis largitate in tnfenores denvan (no 92). When he comes to details, he 
makes a grant by the State the source of the corporation’s right of choosing 
officers, administering property, imposing taxes, exercising jurisdiction, and 
generally enjoymg autonomy and self-government, cf v, c. 2, nos. 53-64, 
and also c. 3, nos 69-79. 

62 Ibid, m, c 3, no. 20. 

Similar 68 Cf. eg Kreittmayr, Grundnsz, §19. Subjects may form ‘particular 

theories societies ’ , but such soaeties enjoyjiira commmitatis only m virtue of the assent 
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of the State, and they are thus subject to a jus svfmmat vuptctumts it dtrectwms 
on the part of the temtorial pnnce We may also note that even PufendorTs 
ideas, and still more those of Hert, arc partially in agreement with this 
trend in the natural-law theory of society 

64 . See n. 6, supra. 

06 Instit §§83^ Wolff adds, in §849, that it is only societies whose 
objects are inadmissible which gpve rise to no rights and duties 

60 . Inshi §846 The laws of a society arc prescriptions relating to matters Wolff 
‘which must always be done in one way, and that only, if the purpose of the on the 
society is to be secured’. ‘All societies, therefore, must have laws, and inherent 
enj'oy the right to make laws’ they have also the right of threatening rights 
punishment and of actually punishing offenders Each new member of societies 
promises, expressly or tacitly, that he will observe the laws, but since the 
laws of a society retain their authority by virtue of the consent of its 
members, the society has the power of abrogating or amending its laws, or 
of making new laws Cf §853. 

67 . Wolff finds a justification for requiring the Ruler’s assent to the ahena- 
tion of the property of a local commumty m the fact that it is incumbent 
upon him to see to the common mterest, and, again, that he has a domimum 
etmnens over such property — as mdeed he has over all kmds of property 
(Instit §1129) 

68. S. Cocceji, Aw syjf. IV, §280 constitmtur tale corpus consensu cf §205, Similar 
on the pnnciple at par ratio as between all corpora et umversitates and the State mews in 

[1 e what IS true of the State is equally true, or no less likely to be true, of other German 
corporations]. writers 

69 . Hemecaus, Elem jur nat n, §§13-2'). The basis of the State’s au- 
thority over corporauons is the natural-law pnnciple that, while m every 
society ‘the well-being of the soaety is the supreme law of its members’, the 
‘utility’ of the ‘greater society’ must take precedence, m a ‘compound 
soaety’, over that of the ‘lesser societies’ contamed in it 

70 Daius, Instit junspr unw Praec §§17-23, R spec §§550-6,674-8 He 
denves the existence of assoaations from the contract [by which thty are 
formed] , but he bases the authonty [of the State] over corporations on the 
prmaple that m a ‘compound society’ the relation of the subordinata to the 
subordtnans societas is like that of the socius to the societas, and therefore the 
mterest of the ‘greater society’ takes precedence in the event of a clash of 
interests (§§554sqq ) He therefore includes among the jura majestatis the 
JUS fficiendi ne societates partiales Jim utilitatigue cimtatis sint impedimento, and 
(consequent upon that right) the further right of legiUmismg as ‘just ’ such 
societies as are compatible with the purpose of the Slate, and of abolishing 
others as ‘unjust’ (§§674sqq ) 

71 . Syst nat §§327-47 A similar view reappears m the Jwnspr pos Nettelbladt’ s 
§899; but in §853 a distmction is drawn between (i) jura umversitatis, theory of 
whether ongmana or contracta, and (2) rights which belong to magistratus associations 
constUuti in unwersitate ex concessume St^renons, and are therefore exercised 

by them in the name of the State, and not m virtue of their representing 
the unioersitas 

72 . In his Sysi. nat. Nettelbladt first classifies soaeties by theu: purposes Their 
(§348), and then proceeds to arrange them, by a variety of criteria, mto classification 
natural^ et non naturaUs (§349), sttnplices et compositae (§§350-1), perpetuae et 
tmparanae (§352), luntae et dlicitae (§353), and aeguales et inaequales (§§354-61). 
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78. To the category of societates which are aequales and also (if only in 
cases of doubt) cum prOestate, there belong both (1) adlegta, or societates sitn- 
plices plunian guam duorum membrorum, and (2) corpora, or societates compositae, 
the members of which arc themselves ‘colleges’ (§354) In these collegia and 
corpora there are present certam peculiarities — which do not, however, pre- 
vent their being included m the category of societas aegualis — such as a 
directonum societatis (§357)> a peculiare ciUlegium repraesentativum (§358), and 
deputaliones coUegtt for particular issues (§359). 

74. aiJl. §361. 

76. The jura socuUia societatis which appear m Ncttelbladt’s theory 
are the admission and exclusion of memben (§§364sqq and 407) , the ap- 
pomtment of irrperantes, directores assd officiates (§367) ; the power of disposiUon 
m regard to their own assets (§407) , the right erf meeting and m a kin g de- 
cisions (§§374sqq ) , autonomy (§§398-9) , a potestas judicandi m regard to the 
aflairs of the society (§413), sdfgovcmmcnt, mcluding the right of self- 
taxation (§407); and fi^ly the right of disposing of the property of the 
society — though the property itself is [not an inherent right, as the right of 
dispo^g of it is, but] a. JUS societatis contraction (§396). Only as regards equal 
societies possessing potestas docs Ncttdbladt assign all these jura socialta 
societatis to the soaety itself In the case of equal societies without potestas, 
they belong to a third party m the case of unequal societies, they belong to 
the imperans or superm On the other hand, he regards the ownership of the 
property of the society as belonging in case of doubt — even in the two 
latter sorts of society [the equal society without power, and the unequal 
society] — to the community itself, and not to the person who wields au- 
thonty (§396). 

76 In an earlier passage of his Systana natmale, where he is seeking to 
detemune the nature of the societas composita, Nettelbladt deals with the m- 
clusion of ‘moral persons’ in a higher unity as its ‘members', but he draws 
attention to the facts (i) that it is not all the societies withm a society which 
arc members of it, and (2) that not every society whose members belong to 
other socieUes is a ‘compound society’ (§§350-1) He proceeds, m the same 
context, to distinguish between (l) the position of a corpus compiosed of 
collegia which have social objects of their own, and (2) the pcsiUon of a 
colleguan divided mto mere ‘deputations’ or sections (§359) In a later 
passage, where he is deahng with the theory of membra cmtatis, he treats m 
some detail of the position of ‘moral persons’ as members of the State 
(§§1588 and 1226-50) 

77 Sjfst not. §§1227-30, where he mcludes among the ‘public societies 
which are emmently such’ collegia seu corpora ordmum and collegia optmatma, 
but not the collegia senatona m a democracy. 

78 Ibid §§1231-4. On the other hand, these ‘societies which arc 
magistracies’ [le administrative or judicial Boards] may possess the jiu 
magistratus itself [not as of right denv^ from the sovereign, but] either jars 
ftroprto or jure adsmrastratono , and they may m addibon acquire special 
privileges. 

79 Ibid. §§1235-7. In this case [1 c. as regards ‘public societies strictly 
so called’] the plara of the jus magistratus is taken by a jus ad eertas functiones, 
regimen reipublicae eoncementes, obeundas absque camgendi potestate. 

80 Ibid §§1238-40. These aiiversitates personarum [such as temtonal 
commumtiea] may be either onbaalae or inordinatae: they may, or may not. 
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have magistrates of their own, and they may be governed either by a 
cdUgium or a persona Circuit [the German Kretse, roughly analogous to our 
English counbes] belong to this category, but ‘circles’ which are the mem- 
ber-States of a federabon are themselves sysUmata Renmpubltcarwn 

81. Ibid. §§ 1 341-3, 1 347, 1 350 In any case of doubt, we can only regard Prwate 
the soaety itself as the ‘Subject’ or owner of this authority, but an m- societies 
dividual, or a part of the society, may also be such a ‘Subject’ (§1345) 

82 Ibid §§1343, 1347, 1349-50 Nettelbladt does not go mto any State-control 
further details about the extent of State-control over corporations when he of corporations 
IS dealing with Natural Law It is from positive law, and from such law only, 
that he seeks e.g to derive the limits upon the rights of local commumties, 
churches and faimhes to ahenate property, Jurtspr pos. §903. 

88. Ibid §§1343-4. 

84 Ibid. §§1345, 1348. It goes without saying that this argument refers 
primarily to the position of the evangehcal church m Germany 

85. Achenwall, Juf §§82, 91-7, andn, §§3sqq On this basis Achenwall 

Achenwall too makes every contract between more than two persons for the on the social 
formabon of a soeiety produee a lus soaale tmtoersonan in singulos (u, §8) , and authority of 
he regards a societas aequalis as one m whieh tins jus, or social authonty, re- associations 
mams with the whole commumty, and nothing more than a praerogatwa, or 

a praecipua obligatio (in any case nothing m the nature of an tmpermm), is 
vested m a single person or body of persons (n, §§32-31). 

86. HofTbauer, Naturrecht, pp igosqq , where a distmcbon is drawn The views of 
between ‘essential’ (immanentta) and ‘mcidental’ (transeuniia) rights of Hoffbauer 
societies, and where ‘soaal laws’ and ‘social authority’ (in its three species 

of directorial, execubve and inspectorial) are treated as bemg essentially 
mvolved m any contract for the formabon of a society. Hoffbauer also 
speaks of sociebes as having officials of their own — ^but not, he adds, mde- 
pendcntly of the Ruler, and he differentiates ‘equal soaebes’ m which all 
the members must concur from ‘unequal sociebes’ m which there is not 
such general concurrence 

87 Ibid p 288. But Hoffbauer adds that these ‘private sociebes ’cannot 
employ any coercive authonty to vmdicatc their rights against their 
memb^. 

88. A L von Schlozer, AUg Staatsrecht, p 70, § 19, vin Schlozcr cites 
as examples ‘musical clubs’ and ‘the Church’’ 

89. W. von Humboldt, Ideen, pp. 4isqq , 83, iigsqq , 115. 

90 It IS sufficient to refer to the way m which Mcvms {Prodromus, v, § 19) Mevius 
eulogises ‘ subordmate sociebes ’ as the foundabon and mainstay of the State in praise 
The most important task of pohbcs, he urges, is concerned with bona of groups 
ftttmltanan and with corporum, cdlegiorum, terbium formatio, the prospenty of 
civil society and that of its contained groups are mutually dependent on one 
another; and there must be a happy mean between the independence of 
coiporate bodies and their subjugabon to the pohbcal Whole On the basis 
of these ideas he will not refuse liberty of meebng and association simpliciter, 
but only when there are causae publicae, curae imperanivum c ’ditae (v, §36) 

We may also remember the views of Leibmz [cf supra, n 6]. 

91. Montesquieu, it is true, regards the monarch as source of all 
authonty, but he also beheves that consbtubonal govemir , and therefore 
true monarchy, is impossible unless authonty is diffused through canaux 
mqyens, and thus made, as it were, to flow mto a Delta of pouootrs tntermddiaires 
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subordonnds et dipendants. There u therefore need for the prerogatives des 
Seigneurs, du Clergi, de la NiAlesse et des Vtlles, as well as for pobtical bodies (Lc. 
parlements) to decline and preserve the laws {dipSt des love). Any destruction 
of these intervening powers must produce, if not a Republic, at any rate a 
despotism, as was shown, for example, in the case of Law’s operations in 
France [1716-ao] and m the conduct of Ferdinand of Arragon. See the 
Espntdes lois,n,c. alsom.c 7,v,cc 9-11 (where Richelieu is criticised), 
VI, c I and vm, c 6, and cf the argument, m v, cc 14-16, that despotism, 
as distinguished from monarchy, is based on uniformity, equality, centralisa- 
tion and the lack of all qualifying and moderatmg elements 

02 We need only refer to the account which Moser gives m his Patnotische 
Phantasien of the struggle of towns and guilds and leagues for liberty (i, 
nos. 43, 53, 54), and to his glorification of the Hansa (t, no 45, m, no 49) 
In the course of this glorification he hazards the remark that if ‘ the towns 
and guilds and leagues’ had won the day m their struggle with the tern- 
tonal pnncipahty, there would be sitting to-day at Rabsbon, ‘side by side 
with an insignificant Upper House a united body of associated towns 
and communities for deahng with the lavws’ which their forefathers once 
imposed on all the world, and then ‘it would not be Lord Clive, but a 
counsellor of Hamburg, who would be issuing his commands on the Ganges ’ 
(I, no 43). 

We may also note Mbscr’a historical accounts of the glory and the decline 
of fratermtics and guilds (i, nos. 3, 4, 7, 33, 48, 49, n, nos 33-5), and, more 
especially, his disapproval of the attack made upon them by the Recess of 
the Imperial Diet of 1731 (particularly in regard to the obligations of 
honour* imposed by craft-guilds, 1, no 49) We may equally note his general 
dcnvation of the constitution of the [German] territory, or Land, from a 
umon of the ‘ Fellowship’ type between free proprietors of estates, followed 
by an analogous process of Fellowship-formation among manumitted serfs 
and freemen who were not proprietors (In this last connection there are 
several passages in Moser which deserve notice , e g m iii, no 54, he refers 
to the institution, by lords of manors, of ‘ a mutual protection society and 
articles of fraternity’ among the peasantry, who then institute ‘articles as 
between themselves’ for their own domesuc concerns f Again, m m, no 66, 
he treats of ‘ the ongm and advantage of what arc called Hyen, Echten and 
Hoden ’ among free men who have not a plot of land of their own cf p 353, 
where he remarks that ‘such a Mode was something m the nature of a guild 
chartered by the State, which could freely pass a rule about itself, and by 
such means maintain the rights of free men’, cf also rv, nos 63-4 ) 

Finally, we may also refer to Moser’s account of the origin of territorial 
Estates from leagues and confederations, and of their development mto a 
body which represented the whole territory as a Landschaft [or local Diet], 
IV, no. 51 

98 Ibid n, no 2 and in, no. 20 ‘every civil soaety, great or small’, 
should ‘properly be a legislature for itself’, and should not form itself on a 

* The German is Handwerksehre. The guilds imposed standards of decent work 
Hegel in his Pkdosofdiy <f Law (§§249-54) speaks of society as assuming a moral 
character m corporataons, and of the mdividual as having his ‘honour’ in and 
through his corporation. 

t This may remmd us of the ‘frith-guilds’ and the later ‘ fiank-pledge’ m our own 
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general plan or on philosophical theories Cf also iv, no 41 (‘each Gau and 
Hof’ [or, as we might say, each hundred and manor] had of old ‘its own 
autonomy’), and m, nos 54, 66 

94 . For M6ser’s views in regard to towns, cf 1, nos 4“?, 53, m, no ao On towns, 
(every small town ought to have its own particular political constitution) , guilds and 
and 1, no. 39 (where he opposes the exemption of the servants of country- rural groins 
landowners from civic taxes) For his views about guilds, cf i, nos a, 4, 

48-9, n, nos 33-5, and as regards rural commumties, cf ii, no i (on 
the sovereign right of each peasant community to exclude strangers and 
sojourners) and 11, no 41, in, nos 43, 58-3 

95 Cf. e g the propiosals for the founding of a company for world-trade Proposals 
by the umted towns of Germany (i, no 43) , the founding of a separate fur new 
college of advocates [like our Inns of Court] with an exclusive corporate associations 
constitution (1, no 50) , the founding of a ‘circle-association’ for putting a 
stop to distilhng m the event of a shortage in com (i, no 64) , the starting of 
a company for conducting trade m com on tlie Wescr (1, no <ja) , etc 

06 . Loc cit III, no ao, p 71. 

97 J n el g vn,c a, §§ai-a, cf nn 37-40, supra 

08 Pufendorf deals with corporate property 111 Elm. jurispr umv i, Pufrndnrf 
def 5, §§5-6 Propria sunt non solum quae ad personas stngulares pertinent, sed et on the 
quae ad personas morales eonjunctat tat soctetales qua tales Neither third parties, riqhts and 
nor the members themselves when they are not ‘conceived as the whole dutiei oj 
society’, own any right m such common property Butin addition to common corporations 
property of this description, wluch is m the pieman dominium of the society, a 
society may also pos.scss properly of another description, where the ‘use’ 
belongs to ‘individual members’ (smquli) — and indeed (Fufendorl adds) 
there are many cases of such property where the asc is open also to extranei 

Pufendorf also deals (Zi/cm 11, def 13, §38, .7 t *lS vii, c a, §33 and viii, 
c 6, § 13) with obligations meurred by a corpus m consequence of the legal 
transactions of its rector or coetus He assumes, like Hobbes, that in such cases 
the corporate property is liable for the satis&caon of the claims of its 
members, but where the claims of third parties are concerned, he holds that 
the mdividual members are responsible, each of them pro rata — though if 
there be refusal to discharge a claim, each can be made responsible for the 
whole amount 

Finally, he deals with delicta universitatum (7 n el q viii, c 3, §§a8-9, De 
off horn el civ it, c 13, § 19) He expounds the usual theory, but hr suggests 
that innocent individuals should not be included in any punishment, and 
that all pumshment should cease with the disappearance of the piersons who 
were concerned m any given delict He justifies the latter suggestion on the 
ground that, though there are certain attributes, such as possessions or 
rights, which belong to the universitas per se, there are others, such as learmng 
or moderation or courage, which cannot be ascribed to a universitas, nisi ex 
denvatume a singulis To be descrvii^ of punishment is an attnbute of the 
second kind, for a tmiversttas, ‘as such’, has no amrmu merens poenam [‘no 
mtention deserving of punishment’] [Cf Grotius, supra, n 5a to § 15 ] 

09 . This IS the view we find m Thomasius, Treuer and Titius, cf n 131 
to §16 

100 . Cf. pp. I a 1-3 supra Gundhng’s dissertaiio dt unwersitate delinquente 
(cited by him m his jfus not c. 36, §§33 and a6, m order to prove the im- 
propriety of the punishment inflicti^ by Poland on the aty of Thom) belongs 
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to the literature of cnininal law, and can only be discussed in connection 
with It 

Gmdhng’s 101 Cf nn. 160 and 163 to §16. Gundhng, in dealing with the mntractaj 
confusum of socutatis, or, as he calls it, ‘mascopcy’, and in treating of commumo tnndens 
corporation [• e ‘quasi-society’, as Wolff terms it, n 163 infra], uses Roman law as the 
and partner- basis of his argument {Jusnat c 23, §§61-3) But (i) he treats a society as 

sfi,p bemg a single ‘ Subject’ or owner of rights, and (2) he regards as contrary to 

Natural Law the positive-law rules which make it improper for a society to 
agree to exclude suits for the division of its common property, or which treat 
the death of its members as producing its dissolution (c. 25, §23) 

102. Cf. im 58 and 59 to this sccUon cf also Huber’s iVosl. /ntht ii, i, 
no. 7 {cmltt hommum socutas, quae necfatmlia sit nec libera Respubliea), and Dig 
m, 4> rio 1 . 

108. Dig ui, 4, no 1, xvn, 2, no 2, Dejure civ ii, 3, c 2, §2 
Huber's use 104 Thus a university ts a Vmmsitas, but gymnasia and elementary 
of the term schools are not, because they have no regimen cerium, Dejure civ u, 3, c 3, Dig. 

uiiivcrsitas ni, 4, no 2. In dealing with groups of the type of the local community 

{unioersitates farmliarum), Huber treats met which have no magistrates of their 
own as not bemg unioersitates, even though they have common property, and 
he takes the same view of provmccs, when they have no separate constitu- 
tion, with provincial Estates of thar own, but are directly administered by a 
prefect (Dejure cic. u, 3, c. 5, nos 4, 18-22, Dig lu, 4, no 2) 

105 Collegia magutratuum are not unioersitates, for they do not possess a 
scepus et tisus a summa r^mblira dtoersus el coeuniibus peculions (De jure cw n, 

3, c 5, §23)- 

His 106 This idea of a purely ‘collective’ (or ‘ bracket ’) Group-personahty 

Collective appears m Huber’s theory of the res umversitatis (Prael Instit it, 1, nos 4, 8), 

view of and of other forms of corporate property (Z)e jure etii n, 3, c i,§35) It also 

corporations appears in his theory of the legal transactions of corporations, and more 
especially in his view of the obligauons which a umversitas can meur. Here, 
in the usual maimer of his time, he refuses to recognise that a umversitas 
can be bound by contract, except when omnes et singuli have given a 
formal assent, or when its representatives have been actmg withm the 
terms of a speahe mandate otherwise, he confines the liabihty of a umversitas 
to cases where it has profited by some transaction [1 e where there has been 
a lucrum emergens] , and he takes the general view that an obligatio umversitatis 
entails a proporUonate or ‘limited’ liabihty of all its members (as bemg the 
partes ex quibus totum conpomtur) — cf Dejure civ 11, 3, c 6, §§i-i8. Dig in, 

4, no 4 

We find the same idea of a merely ‘ collective ’ Group-personahty in Huber’s 
theory of the delicts of a umversitas (De jure civ u, 3, c. 1, §§3^-43, c. 6, § 13, 
Dig, 111, 4, no. 5), and of its capacity for bemg represented m a smt at law 
(Dig HI, 4, nos 4,6) A similar trend appears in his treatment of the validity 
of majority-decisions While he derives it from the ‘social ’ or partnership 
element in a umversitas, on the ground that the prmaple may have been 
agreed upon beforehand [by each individual partner] m the society, he also 
limits its application strictly, and that on the very same ground — e g he 
holds that it is only the [mdividual] consentientes and their heirs who ought 
to incur liabihty m virtue of an oblation [arising from a majonty-decision] 
(Dejure civ n, 3, c. 6, §§23-4) 

Huber emphasises, agam and agam, the identification of the ‘collective 
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person’ with the sum of the members Ipsa mtversitas at persona (ibid c 1, 

§36) tpsum corpus sociatorum at untversttas, non forma coryunettoms, ut altqui 
argutantur {Instit ii, 1, no 7) 

107 . See n 60 to this section. Huber accordingly refuses to recognise any Hts view of 
real autonomy of a society (Insttt 1, a, §§3, la) It is not, of course, incon- the authority 
sistent with this that he should regard it as possible for a unwersttas (like any of corporate 
individual subject of a State) to possess not onlv domimum, but also tmpenum, bodus 
outside the State He concludes, however, that [though this is passible] it is 

not really the case with the Socutas Indica [tlie Dutch East India Company], 
for the Ckimpany only exercises an tmpermm belonging to the United Pro- 
vinces Dejmecw n, 3, c 2, §§14-21,0! also §29 

108 . The only distmcUon winch Huber draws between societaies and His meiv of 
collegia — bodies which he regards as in other respects very similar to one the relation 
another — is that the majonty-pnnciple is the rule in the latu r, and the cx- of partner- 
ception m the former If, therefore, the rule ol the majority is introduced ships and 
mto It by an agreement among its memliers to that ellect, a socutas is thereby corporations 
transformed into a corporation It is thus that societata arc often raised to 

the position of imwersitata (jure universilatis donantar) this is what happened 
to the Roman compames of tax-collectors, as 11 has also liappcned to modern 
colonial and trading compames, quae, quum primo fuerint Socutata, deinceps in 
formam Collegiorum reducUte sunt, me aliter admiatstrari possimt (De jure civ, n, 3, 
c 2, §§2-13, Dig xvn, 2, no 2) 

109 Vide supra, n 6u to this section 

110 Aviewhkt that of Huber appears in Schmier seen bi supra, and Schmier on 
compare what he has to say about the jura untaersitaiis (Jurtspr publ untv v, the umvi r- 
c 2, nos 52-64) and the de/icla unuwrntotHm (ibid iii, c 2, nos 95-104) with his sitas W ih 
argument about the rights and duties of a univerntas in regard to lui members members 
(ibid V, c 3, nos 69-86) In d( almg with this last topic, he speaks of the 
members as temg m a position ol dependence which obliges them to render 
obedience and loyalty, but as having a corresponding claim on the society 

to promote their prospenty and to protect them, and he explains lioth the 
position and the claim by the fact that the autliorities of the corporation 
summam Polatatem repraaentanl, atque in tlltus ovrtute et participatume mandata cl 
judicia imponunt 

We may also note the fusion of a natural-law theory of socutas with a 
Roman-law theory of corporations m Micraclius (l, c 7), Fclwinger (pp gu8- 
24), Kmchen (Opus pol. i, c 5, th 1-15), and Krcittmayr (Grimdnsz, 

§§ii, 19) 

111 This result is already to be seen plainly m Huber He expressly The results 
says thatjiu quo unioersitates utuntur at idem quod habeni prwati (Dig ill, 4, no 3) , of Huber's 
and he uses \csry plain language in enunciating the view that the inherent mews 
rights which a universitas can claim for itself arc limited to matters connected 

with Its possessions (causae patrimoniala) (cf De jure cm ii, 3, c i,§3B) When 
he deals with the public-law rights of a corporate body, he makes them 
belong not to the universitas itself, but to its oHicers as representing the public 
authority 

112 J H Bochmer, for crxample, uses the cxinception of the socutas Boehmer 
aequcdis m order to justify the status ol the collegium seu universitas as una bases the 
persona moralis, and to prove the identity of this collective person tlirough all corporation on 
the (dianges m its membcrslup He goes on to make this conception tlic basis the societas 
of his theory of the possessions, the debts, and the legal transactions and aequalis 
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delicti of the msoersitas, indeed he maka it the baiu of a general distinction 
between omnes conjunctm sun^ti and singuli, which he uses again and again in 
connection with all these points (Introd m jus publ unw., P spec n, c 4, § i 
n. 1, §3 n. I, c 10, §5 n pp) 

113 . See pp. 171-3, supra 

114 . See, as representing this whole line of thought, Nettelbladt, Syst. not 
§§1338-40 and Hoff bauer, p 288. 

115 Montesquieu, on the other hand, while he takes an ‘institutional’ 
view of corporations, champions their cause, cf. n. gi to this section 

116 This is the case with Tmgot (n 15 to this section) , and the same 
failure to distinguish between corporauons and foundations appears m the 
debates of the Nauonal Assembly (see im 20-3 to this section) We may also 
trace an unconscious transition from the idea of a society as being an associa- 
tion to the idea of it as being a Statc-insutution or foundation in the theory 
of Scheidemantel — and this notwithstandmg the fact that he mterprets all 
groups as ‘associations* (without seekmg to distmguish between societas and 
corporation), and that he bases all the rights and duties of groups on a 
contract between their members, cf. m, pp. 344sqq. 

117 See above, pp i68-g 

118 This IS particularly the case with W. von Humboldt, Idem, p 129 

110 See n. 1 28 to § 16 In particular, wc find Huber expressly arguing 

that via without magistrates of their own cannot be mioersitates, even when 
they have res communes, et eernm norms agere et commire possunt ut personae, for 
these rghts, he contends, may be exercised wherever there is simple co- 
ownership [1 e the co-owners may act and meet m respect of what they own] , 
whether or no there is also a societas {Dejure cui ii, 3, c. 5, §4) [Just as he 
allows some rights of acting and meeting to a village which is not a umoersi- 
tas, so] Huber would also allow merely tolerated societies (c g Anabaptists 
and Anmmans) to enjoy the rights which arc necessary for their continued 
existence, although they arc not universitates e g they should have the right 
of entering mlo contracts, though not that of receivmg legacies (ibid m, 
cc 8-9, Dig. ui, 4, no 3) 

1‘20 See nn 154, 162 and 165 to §16 

121 . See nn. 155, 166 and 167 to §16 

122 On the extension of the conception of the ‘collective person’ in 
Hert and Gundling, sec nn ifio and 163 to §16 It is also instructive to 
notice the Ime taken by Huber, when he is seekmg to find the differentia of 
societas, as contrasted with umversitas (This is a task which he essays m the 
course of an exposition of the contractus societatis — an exposition which is 
made to include a theory of the partnership m property between husband 
and wife, under the name of societas conjugans ) He enUrely avoids the pit-fall 
of makmg the differentia consist m the absence of moral personality See 
Dig 17, 3, nos 2-13, and see also nn 108 and 1 19 to § 16. 

Boeder, too, [makes no sharp distinction between umversitas and societas, 
he] distinguishes a umversitas from a societas negotiatona only by the fact that 
It IS not instituted cui commune lucrum et quaestum, cf P spec n, c 4, § i n. 1. 
Scheidemantel, m much the same way, apphes the conception of the ‘com- 
posite’ person to famihes and partnerships also [as well as to corporations 
proper], m, pp. 244sqq. 

128 . The fundmnental ideas [of this Fellowship theory] were expressed 
m England by Locke, n, c. 8, §§95-9 
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124. The fact that he even manages to establish a relation of this order 
between ‘ natural ’ and ‘ positive ’ feudal law shows how far Nettelbladt could 
go in this direction 

125 Cf supra, pp i34-6sqq, and nn lyosqq to §16 Nettelbladt Distinction 
accordmgly makes the distmction between the status intemus of a society and of the 

its status extemus (§334) the fundamental basis of his theory of corporations internal 
Achenwall goes even further m drawing a hard and fast distinction and the 
between the internum jus of a society (n, §§6-13) and its externum jus (ibid, external 
§§ 14-22) in the one case [1 e as regards internum jus], he only employs position of 
the idea of a nexus juridicus soeialis. in the other, he uses that of a persona s<^oups 
moralis 

126 See nn 65-70 to this section, and also nn. 75, 81 and 85-6 

127 Wolff, Instit §§841, 846, Hcmeccius, §14, Coccqi, §380, Danes, 

§762, Nettelbladt, §§336sqq , Achenwall, 11, §§24sqq , C von Schlozer, 

De jure suff §3 ; Hoffbauer, pp 187, 192 

128 Cf nn 175, 178, 181 to §16 

120. Wolff, Instit §§97gsqq , Nettelbladt, §§338-9, Achenwall, ii, 

§§32-9, HoflTbauer, pp 192-3 and 205sqq 

180 The argument ofAchenwalldescrvesspecial notice m this connection Achenwall 
(n, §§24-8) All the members of a rocietoi iwfaa/u have identically the same on the hast i 
JUS ac obligatio therefore the ‘common consent of the members’ must deter- of mnionty- 
mme tlie means which are necessary for achieving the end of this society, and decisions 
where this common consent has not been given and declared m the original 

pact Itself, It has to be expressed in conclusa formulated subsequently to the 
pact Inasmuch, however, as all the members cannot always assemble anil 
give their consent to these later conclusa, an agreement {lex societatis pactitia) 

IS made at the time of the imtial institution of the soaety, determinmg the 
proper procedure to be followed in the luture the modus consentiendi validus 
thus comes to be fixed m advance, the rules of precedence which may 
have to be followed, and the method of counting a majority of votes, are 
agreed upon, etc A similar argument appears in Wolff, /nrhf §§841 sqq (on 
the methods of ‘common consent’), Nettelbladt, §§374sqq , Hoffbauer, 

PP >99sqq- 

181 Nettelbladt, §§363-6 The reception of new members is an act The 
whereby the societas, in virtue of the jus societatis sociale, declares that an ex- reception of 
traneus who desires to be a member is thenceforth to count as such It is new 

an act which alters status [1 e the existing system of relations m the society), members into 
and therefore modifies rights and duties [for all the old members), to an 2 societj/ 
extent determmed by the purpose of the society [e g. the higher the purpose, 
the greater will be the change wluch an mcreasc of the number of members 
makes in the existing system of relations and the existing rights and duties of 
members] No particular rules ceui be laid down m regard to the quality 
and quantity proper to the members of a society, all that is needed is voluntas 
recipimdi and voluntas societatis recipientis, the contract [by which a new 
member is received] is a vahd contract even when, as is the case among the 
freemasons, the candidate does not know the exact object of the society, but 
knows that it is a permissible object. Cf. Wolff, Instit §§836-7 and 846, and 
cf also the views of S Cocceji (m, § 105) on the status collegu [the system of 
relations existing m an association] which regulates partiapation m corpor- 
ate rights, and on the actio pragudicialis which members have given them for 
the protection of such rights. 
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182 Logically enough, Nettelbladt refuses to recognise either a right of 
the member to quit a soaety freely, or a right of the soaety to expel a member 
by Its own exclusive action, and he will only allow exceptions to be made m 
either respect oi juris necessitatis ob coUtsionem officiorum [‘under duresse of the 
law of necessity, m cases where there is a conflict of duties’], cf. §§368-70 
and JunspT pos §855 Hoffbauer takes the same Ime, pp 198-g 

WolEF, on the other hand, is willing to allow a member to quit a society if 
there is no agreement to the contrary, provided that it is not to the detriment 
of the society, mdeed, he is even willing to allow it — provided that an idoneus 
IS substituted — in cases where there is an express agreement that a member 
shall not quit a society without its assent Conversely, he holds that a society 
has always the right to expel a neghgcnt or hostile member (§§852-3). 
Hemeccius holds that any soaetas lasts only as long as there is consensus, and 
a member is therefore always free to qmt (n, § 14) According to Achenwall 
(n, §§ 1 2- 1 3) , a universitas has the right and duty to coerce or expel a member 
who offends against the agreement on which it is based, and, conversely, 
members have a right of coercion or resignation as against a unuiersitas which 
adversely affects their rights. 

1 88 Nettelbladt, §§362, 367, 371 See also his Junspr pos (§§856-9 and 
876) on the rights and duties of the ofiicials of an association m positive law, 
on the responsibility whicli ofiicials meur m consequence of their admms- 
tratia, and, more particularly, on the position of the syndicus of an association 

184 Nettelbladt, §§83 and 372, and Junspr pos §§846 and 865 Hemec- 
cius takes the same view, n, §§20-1 , and so does Achenwall {Proleg §93) — 
with a reservation, however, m favour of those exceptions to the genetid rule 
[that corporations have the same rights as individuals] which arise from the 
diversa hotmnis indundta et socutatis naiura 

1 35 Under the head of junsprvdentia naturalis generalis soeudis, Nettelbladt 
treats first of the generalissima de societatibus pnncipia — of the general conception 
of sissociations, and their origin, end, status, authority, kinds and members 
(§§326-71) He then deab with the application to societates of the rules of 
Natural Law which relate to singuli, discussing such application m detail with 
reference to actiones, res, leges, negotia, jura, obligationes, possessio vel quasi, and 
remedia juris (§§372-414) 

Under the head of junsprudentia positwa generalis {Junspr, pos Book u), he 
begins by remarking (§846) that the rules which have been previously 
stated with regard to suigdi (Book i, §§5-845) are also apphcable to societates 
personarum He then proceeds to treat of umversUates personanm m general 
(sect i) — dealing with their different species (tit. i), with their potestas, 
directonum and ojpcia, and, more especially, their mama (tit 2) , and with 
their membership (tit. 3) Next, he treats (m a somewhat different order 
from that followed m his treatise on Natural Law) of the appheabon to 
imiversitaies of the posibve-law rules relating to singult. Here he deals first 
(sect 2) with the theory of persons (tit. i), things (tit 2) and actions (tit. 3) , 
he then deals (sect. 3) with leges et actus jundici, he proceeds (sect 4) to 
obligatw (tit i),jura (tit. x) and possessio (bt 3), and he finally deals (m 
sect 5) with remedia juns. 

Achenwall (n, §§16-21) also draws a parallel between Natural Law in 
regard to ‘societies’ and Natural Law relating to individuals, distinguishing, 
m both cases, between three sorts of rights and dubes — the absolute, the 
hypothcbcal, and those which arise from laesio. 
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186. Syst not §373, Juru^. §866 A smular argument appears m 
Achenwall (n, §24) and HofTbauer, pp iq2sqq 

187 Syst nat §§374-92 Netteibladt discusses under this head (i) meet- NetUlbladC s 
mgs, which may be cither ‘stated’ or specially summoned, and either direct account 
or representative, (2) jura dtrectoruUia (e g the summoning of meetings, the of the 
making of proposals, the coliectmg of votes and the formulating of resolu- deliberations 
> (3) votes and their different species (e g voting by heads and voting and decisions 
by cunae ) , (4) the right of voting, which belongs to all equally in any case of corporate 
of doubt, but lapses for the time being when a member abstaias from vouiig bodies 
or is absent m spite of havmg been duly summoned, and does not exist 
at all when the issue m question affects a member personally, (3) the 
order of voting, and the right to alter a vote given before a decision is finally 
taken, (6) the countmg or weighing of votes, (7) the method of counting, 

(8) the formulation of decisions , {9) unanimity of votes, majority of votes, 
and equality of votes (m the last event, he remarks, nthil conclusim est, but the 
use of the lot eventually decides the issue), (10) the majority-principle 
(which IS satisfied by a relative majority), and the exceptions to that prin- 
ciple, (i i) itiom partes [or the taking of a division], and, more especially, tin 
decision of the question whetlier an issue is really present which is suitable 
for settlement by tliat method, and (12) the cancelhng of a decision He 
expressly remarks that all the rules suggested arc equally valid for the di - 
cisions of a representative body or for those of a collegiate body of offirials. 

138 Junspr pos. Netteibladt also mentions the requirement that His account 

all should be summoned, and at least two-thirds should be present, the of the rules 
greater weight which is sometimes recognised as due to saniontas [1 e to the of piistltve 
samor, as distmct from the major, pars'\, the calculus Minervae, §867 [what we lam ui these 
should call the ‘casUng vote’] , the contmuance of the right to vote in spite matters 

of non usus, and the validity of a vole in one’s own favour (a pnnuple to be 
assumed m Germany on the analogy of canon law), §868 lie also treats in 
detail of corporate scab (§870) and the proper proofs of voluntas et consensus 

(§870 

139 Cf Wolff (§§841-5), who even deduces from Natural Law the pnn- Other writers 
ciple that where the contributions or benefits of the members arc unequal, on the rules 
their voting power should be unequal, and proportionate to what they give of voting 

or receive Sec also Danes, §763, along with §§750-62, Achenwall, ii, 

§§26-8 (where, however, the reader is referred to leges conventae Ji c positive 
law] for most of the particular questions raised) , and Holfbaucr, pp 1 99-204 
Christian von Schlozer {De jure suffr §§8-23) also seeks to derive the rules 
of corporate action from Natural Law, but he holds that Natural Law does 
not warrant either the prmciple of majority-decision, or the bmding of Ihosi 
who are absent by the vote of those who are present He thinks that, if the 
idea of the societas aegualis is to be preserved, an agreement must be attained 
by means of pacta adjecta [1 e positive rules sujjer-addcd to Natural Law] 
before there can be any validity attached to the act of a majonty, whether 
the majonty be the ordmary form of majority (which in any case of doubt 
must be ah^lutc, and not relative) or some sjiecially qualified form The 
same is true m regard to casting votes, m regard to the obligation meurred 
by absent members (here there should also be further rules both about the 
competence of those present to take a decision and about the giving of votes 
by letter or by proxy) , m regard to voting, for reasons of equity, by cunae or 
classes, and, finally, m regard to jus eundt in partes and unto suffragutrum sibi 
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nwicem adDersaniium [i e. the right of claiming a division, and the general 
methods of getting some sort of imity out of a number of conflicting views 
on an issue] 

1 40 . Cf. n 184 to § 16, and the following notes. 

141 . See Nettelbladt, §§388-9 (where it is aigued that there can be no 
majonty-vote in castsis jura smgulorvm concementtbus), and §392 (where it is 
contended that decisions from which jura guaesita have subsequently arisen 
cannot be abrogated). Similarly Hoffbauer holds (p. 204) that a majority 
has no power to touch tlie rights which a member enjoys m the society (and 
therefore no power to touch the constitution), or even to touch any rights of 
a member derived from any other source C. von Schlozer contends that 
where pure natural law is followed — ^and where, accordingly, there is neither 
any majonty-vofe nor any obligation of the absent by the vote of those 
present — no question arises of [the majority modifying] the jura singulontm or 
the leges fuadamentales (loc. cit. §13), and even where the vahdity of the 
majonty-pnnciple has been agreed upon by additional contracts [supple- 
mentary to the original contract constituting the society], the pacta funda- 
mentalia and the jura stngulonm are exempt from the operation of these con- 
tracts, and can only be altered by a nooitm pactum [in substitution for the 
original contract constituting the society]. 

142 . Syst not §§393-6, cf Wolff, §§197 and 1128-9 (where it is further 
suggested, in regard to the possessions of a community, that they belong to 
‘the descendants’ also),* and Achenwall, n, § 19 

148 Junspr. pos. §§872-7 (where he deals specially with the legal questions 
of salanum, the ‘year of grace’ [1 e. a year’s revenue granted to the family of 
an ofBaal at his death], family-property, and the adminutratio bononan) 

144 Syst not §398 The same Ime is taken by Wolff, §846 (sec n 66 to 
this section), and by Achenwall The latter argues m u, §§29-30, that all the 
leges of the ‘equal soaety’ arc leges conventionales, to which new members 
taatly submit , but it is only ui stngult that the members are bound by these 
laws, and ut imioerst they arc supra leges, and can alter them at pleasure In 
the same way he also argues (loc cit §34) that m the ‘unequal society’ the 
imperans promulgates laws by which he is not himself bound, and which he 
can alter at will But even m the ‘unequal society’ the leges fundamentales [as 
distmct from ordinary laws] arc always to be regarded as pacta [and are 
therefore unalterable except by the consent of both parties to the pact] , 
cf Nettelbladt, §399, and Achenwall, §35 

1 45 . Junspr. §§884-91 (where he abo treats of conflict of by-laws, their 
relation to common law, and their mtcrpretation and apphcation). 

146 Syst. not §§400-2. He pays parUcular attenuon to the contracb mto 
which the Superior can legitimately enter soeietatis nomine, limites suae potestatis 
non transgrediendo, but he holds that in ‘equal societies’ which possess potestas 
It IS only a decision of the society itself which can authorise such contracts 

147 Syst. not. §§404-5, where Nettelbladt argues that the ‘obligations of 
mdividuab’ are the duty of obedience and the duty of accepting office m 
the society, and that ‘obligations of the society’ [as distmct from those of 
mdividuab] arise from undertakings given by representatives, from oersw in 
rem ipsius societatts,^ from the acts of a mandatanus legiianus acting withm the 

* I e Wolff recognises not only (i) the present soaety and (2) the present 
singula membra, but abo (3) ‘the descendants’, as having rights m the possessions 
of a commumty. f Sre n 151 to § 1 7 supra 
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limits of his powers, and from actio societatis A similar argument appears in 
his Junspr pos §§^3-4. In §898 he also deals with the non-admissibihty 
fas regards societies] (a) of the principle of compensation as between 
statumesfisa [the different ‘accounts’ m the common fund’] and (i) of the 
pnnciple of restitutio in integrum [the rescinding of an act by an official, in 
order to prevent the legal consequences which ordinarily attend such an act 
from taking effect].* 

148 Junspr pos §§895-7 He adds that a member is never responsible 
for another member, nor is a successor tn imwersitate, unless he has an obliga- 
tion as heir 

149 Ibid. §877 He also remarks, in the precedmg section, that a uni- 
versitas, as a ‘moral person’, cannot administer its own property itself 

150 . Achenwall (11, §31) holds that a soctelas, as such, is capable of all 
obligations — both the ‘abralute’ and the ‘hypothetical’, and both the 
hypothetical arising from permissible and the hypothetical artsing from non- 
permissible actions Scheidcmantcl only remarks (1, p S3o) that ‘penalties 
attached to whole commumtics should only affect the benefits which arise 
from the particular nexus of the given society’. 

151 Syst not §§406-7 He enumerates as ^ura societolu (in contradis- pfeitelbladt 
tinction to jura sin^orum) the following (i) the admiviion of members, onjur.i 
(a) the expulsion of members, (3) the disposition of the res societatis, (4) the societatis 
making of provision for the negotia soeutatis, (5) the imposing of contributions 

for the attainment of the society’s objects, including contributions from the 
res et facta singidorum, (b) dis/iositio de tpsts juris societatibus [i^iis junbus 
societatis'^], even if such disposition be to the advantage or disadvantage of 
individual members and even if it takes the form of sclf-limitaiion or re- 
nunciation (e g that of renouncing a jus prohibendi) 

152 Junsfir pos §§899-903 Such peculiarities in the rights and duties 
of societies include privileges or chartcis, acquisition hy polhcitaiio, the loss 
[of properly] after the lapse of 100 years, or by destruction, and linutations 
on the power of alienation 

158 Syst nat §§408-9, and also §§293sqq. 

1 54 Junspr pos §§904 and 906 (whit h treat of mterdicts [or, as wc might On 

say, ‘injunctions ’] and the peculiarities of fiscal law in regard to ‘societies ') possession 

155 Loc cit §905 As regards jura a/?(nna/iBa, possession of such rights by societies 
IS acquired [by other parties, as against a imiversitas] through toleration by the 
imiversitas itself, and not through toleration by individual members, while, 
conversely, the acquisition of possession by a umsersitas [as against other 
parties] can only ^ defeated by a stoppage of the proceedings of the uai- 

versitas ipsa As regards jura negatiua, possession of sucli rights is acquired 
[again by other parties, as against a universitas] through prohibition 
addressed to the universitas and the acquiescence of the universitas ipsa, while, 
conversely, the acquisition of possession by a universitas can only be defeated, 
once more, by a stoppage of the proccedmgs of the tota universitas and the 
acquiescence of all its members therein 

166 . Syst nat §§410-13 and Jarppr pos §§908-9 (reprisals, Ncttelbladt Onlegal 
argues, are not only permissible between States they arc also pcnniasible, remedies 
m a peculiar way, between Churches, but other universitaies have no more of societies 
right m this respect than belongs to individual subjects). 

• The argument appears to be that ordinary societies do not enjoy the benefit 
of these prmciples, while the ‘great society’ of the State does 
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167. Syst.iuU.^^i^. thejunsdictionofa society IS no proper jurisdiction, 
such as that which universally appertains to States it is rather a convenltonalts 
judxc^ndt 

158. Syst. nat §414 (which deals with the processes of actio, exceptio and 
proBocatio) In his Junspr pos §§878-8!!, Nettelbladt deals more fidly with 
the modes of legal action open to miversUates He draws a distmction between 
cases m which the causa umoerstlalts qua talis is ‘divisible’, and those in which 
It IS ‘mdivisible’ In cases of the first sort, the members {singuh) are m a 
position to make an effective disclaimer, though they are open to doubt as 
witnesses , but m cases of the second sort also they are not altogether free from 
suspicion as witnesses, and the distmction is thus really slight. . A umversttas 
should take an oath by means of three or four of its members Nettelbladt 
also discusses the documentary evidence proper m such processes, and the 
proper proofs of descent m faimly-disputes 

In § g 1 1 he deals with the prior rights of a umversttas m cases of concursus [i.e 
of a conflict of claims] ; and m §913 he treats of the conflict of claims arising 
when a umversttas itself is involved m debt In the latter case he holds that, 
masmuch as the substance of the property is inalienable, there can only be 
a concursus anomalus, with a sequestration and division among the claimants 
of the income arising from the property 

150 Junspr pos §846, cf also Achenwall, ii, §8 

160 Cf especially Wolff, §977, and Achenwall, Frokg §94 and n, 
§§41-84 (with nn 175 and 183 to §16 above) see also Cocceji, §381 , Danes, 
§§6o6sqq , and Nettelbladt, Syst nat §§666sqq (where he classifies six sorts 
of family ‘society’— adoptwa, iutelans, hertlts, domus, conjugalts), along 
with Junspr. pos §851 

On the other hand Hoffbauer, who treats marnage as an equal society 
which can be freely dissolved (pp sogsqq ), considers that the relation of 
parents to children and servants is not a ‘society’ (pp 3i4sqq ), and that 
the family is not a ‘compound society’ (p 331) 

Nettelbladt 101 In his Positive junsptudmee Nettelbladt reckons as universitates the 
treats German Empire, the Cathohe and Evangelical Chui ches, local commumties, 

anstocratic corpora el collegia, and families (uicluding gens,famdia and danms), §§848-31 
Houses as He treats the divisions of the family as membra umversitatis, arguing that it is 
corporations only special rules in regard to the acquisition or loss of members which 
distmguish such divisions from one another (§§860-63) He brings family- 
property (or bona slemmaitca) which is in domaao ud quasi domtnto famtltae 
under the general head of res umversitatis (§875), and he apphes to its 
alienation (apart from a requirement that all the members of the family 
should give their consent) the general rules of Roman law ml 3 C. de 
vend rdi civ (§903) He speaks of famihes as parties m civil suits (§883) ; 
and he refers to slatuta farmlianm [family by-laws or ‘rules of the house’], 
which may be either pacta, or dispositiones capitis familiae, or normae Supertorts 
(§886) 

In his Syst nat he draws a distmction between (i) the nghts of ruling 
families to the property of the ‘House’ or ‘Ime’, (a) the property-rights of 
the Fisc, and (3) the patnmoraum Prmctpis (§ 1349) , and he also speaks of the 
aulimomiafatntliartm dlustnum (§1510). 

162 See especially Nettelbladt, Syst, nat. §§358-9, on the apphcation of 
the general rules relating to ‘societies’ to any pecultare collegium repraesentativian 
and to deputationes collegu , see also his Positive Junsprudence, § 850, on the division 
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of corpora et collegia into (i) separata and (a) those which are only pars altenus 
umoersitatis 

168 . See, more especially, Wolff He distinguishes, in his tlieory of common Mere systems 
property, between three forms of commumo (i) the commwuo negatwa of the 0/ cn-ownrr- 
state of nature, (a) commumo posihoa, with such and such shares for each ship regarded 
participant, and (3) commumo mixta, m which the property itself belongs to as ‘ moral 
a imwersitas, and the mdividual has only a right of common user (Instit persons’ 
§§191-7). He interprets, however, the second of these forms— that of 
positive co-ownership — as being ‘like ownership by a single person', and 
all that he assigns to the mdividual participant, other than the right of dis- 
position m regard to his share, is a right of annulling the unity of ownership 
‘ if the common right be not enjoyed conformably to the condition that it must 
remam common’ (§196 and §§330-1) We may compare with this his re- 
marks on collective credits and debts (§424), on common citir,enslup of 
towns (§573), on soetetas negotiatona (§§639-48, and especially §642, ‘on the 
share of each member m the properly of the society’), on commumo incidens 
or ‘quasi-society’ (§692) , and, finaUy, on tlic ‘mining contract’ in regard to 
shares in mines (§683), which he surprisingly brings under the head of 
lottery-contracts {Clucksvertrage) 

Nettelbladt not only assumes the existence of a smglc personality of many 
individuals when such individuals play the part of a ‘moral jxirson’ con- 
junctm he also assumes its existence when they disjunctim unam personam 
sustinent, e.g. where it is a case of corret [1 e persons severally responsible for 
the same debt], or of representatives and the persons they represent (Junspr 
pos §§17-18). In his theory of commumo positwa (Syst not §§203-4), t®"' 

domtmum (§§222-5), more especially, of general and particular com- 
munity of property (§§226-7), the [Teutonic] idea of ‘Uie joint hand’ makes 
Its appearance — particularly in the fact that, whtle he ascnlies the common 
property to all the members of a group taken as a whole, he also ascribes to 
each mdividual a quasi-privatc property in his share In this last 
connection it is to be noted that he confines dominium proper to res 
corporales, but he regards a quast-dommtwn in res mcorporales as co-cxisting 
with dominium proper (§215) [Hence the share of an individual, being an 
‘ideal’ or mcorporcal thing, can only be the object of quasi-privale 
property, but this quasi-private property coexists with the dominium proper 
of the whole group ] 

164 It has already been remarked that the parallel between the division 
of one individual mto several ‘persons’ and the union of several individuals 
m one ‘person’ helped to turn mto an abstraction the idea of a person com- 
posed of a number of mdividuab, cf n 173 to § 16 supra 

165 . Thus, for example, the whole of the theory regarding the authority The group 
of a community over its members is inapplicable to a society composed of as merely 
two persons only, though such a society is none the less expressly rccogncscd so many 
as a ‘moral person’, and the consequence is that the greater part of the individuals 
general theory of societies is inapplicable in such a case Cf Achenwall, 

D, §8 (who remarks that, provided there are more than two members, 
the sum of the reciprocal rights and duties thus involved gives rise to a jus 
socialeimwersoruminsingulossingultquecujusltbetinwuversos) cf also Hemcccius, 
n, §14, and Nettelbladt, Syst nat §§84 and 333 Similarly we find thmkers 
comp^ed [by this general point of view which led them to make concessions 
to the rights of individuals] to accept as causes of the dissolution of a societas 
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the fact of the death of ita members, or the disappearance of a member, 
or resignation, etc • Nettelbladt, §333. 

166 . We may notice especially, for the light which it throws on this 
tendency, the way m which Nettelbladt (loc cit §86) seeks to justiiy his 
assumption that the ‘moral penonahty’ of a societas can persist m a single 
membw, or even without any member, if there be ground for expecting its 
reconstruction essentia enm personae moralts consistit m indwiAtorum consociatione, 
etsiadkucsiperestuntm mdtoubaan, id repraesentat reltgua; st oero nullum actu adest, 
quae in spe sunt tndwidua pluralitatem tndimduorum emstituunt We may also note 
the mterpretahon of commumty-property m Wolff, cf n 14a to this section. 

167 . Cf nn 1 14. and 130 to this section, and also nn 176 and 181 to §16 

168 Cf supra, pp. 179-180 

160 . Cf especially the views of A L and C. von Schldzer, and of Hoff- 
bauer, as stated in nn 186-92 to § 16 

170 . Humboldt’s Ideen, pp. 121, I23sqq , 125, 129 ‘The less a man is 
enabled to act otherwise than as his will desires or his force allows him, the 
more favourable is his position m the State ’ 

171 Ibid pp 129-32 

172 . Cf Pufendorf, Elem §§24-6 and J. n et g n, c 3, §23, Gundling, 
c l,§54;Hertius, 11,3, pp 2isqq., Huber, i, i, c 5,J H Boehmer, Jut /wii 
unw ,P gen c 2, §§3-7, P. spec 1, c 3, §22 n. I Jush also argues (§§222-3) 
that international law does not depend on the existence of a social umon of 
States or a jomt federal State It is rather that a state of nature exists be- 
tween different nations, and that they live m that state, like mdividuals, by 
their own will, without any association, in perfect liberty and equahty But 
they live on the same globe, they arc therefore subject to the fundamental 
rule that they must do as they would be done by , and there thus exist among 
them duties of good-fellowship— though there 1$ no society. Cf also Spmoza, 
Tract pol c 3, §§ 1 1-18, and Horn, De cw. c 2, §§4-9. 

178 Mevius, Prodromus, §§ 5-9 and 1 8-20 the societas communis inter omnes 
populos IS the source of international law, and the authonty of that law de- 
pends, not on any agreement, but on the rational order which holds good for 
tins socialis populorum conjunctio Cf also Johannes a Felde, i, c i, p 5, 
Fraschius, §3, Flacaus, Bk oi, Leibniz, Introduction to Cod Gent dipl i, 
§13, Fragment on Natural Law, p 420, and Caesar -Furst cc 31-2, Bossuet, 
I, art 5 

174 Thomasius, Instil jur dw i, c. 2, §§101-4, ra, c 1, §§38-56 He 
censures the Aristotelians for neglecting the societas gentium he proves its 
existence (quia unwersum genus humanum natura est umtum ad certum fmeni) , and 
he describes it as a societas maxime naturalis, which produces a juris commumo. 
But mtemational law proper is m bis view only a part of the lex drama 
naturalis discoverable by human reason, it is not a jus humanum, or system 
of positive law. For (i) there is no Superior, (2) contracts only obhge men 
lege intercedente, just as custom only bmds them by virtue of a taciia approbatio 
pnnapis, and (3) the assumption of an express or tacit pactum umaersale is a 
mere fiction 

176 . Wolff, Instit. §§1090-2, Hanes, §544 (where the societas unioersalis 
omnium honunum is treated as a societas necessana), Nettelbladt, Syst not. 
§§i420sqq. (there is a societas natura constituta ‘for the preservation of the 
human race’), Achenwall, Proleg §§82-90, i, §§43-4, n, §§210-88 (on the 
societas universalis). In all these wnters there is a general recogmtion that 
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there is also such a thing as positive international law Wolff, for example, 
speaks of a jtis gentium voluntarium, paetUmm, and, to some extent, consuetu- 
dwanum, and Nettclbladt admits leges [gentwm\ soctales seu ^stematicae as well 
as leges gentium struts naturales 

176. Thomasius argues that the soaetas gentium is not a respubhea umver- 
salis, but a soaetas aequalis with no impenum, and that, lar from perfecting 
the State, It IS in^ierfectior antate {Instit jur dtv iii, c i, §§58-3. Fuwi/ in, c 6, 
§5) The same Imeofthought appears in J a Fclde, i, c. i, p s.andNcttel- 
bladt also remarks (§1420) that the society of peoples is a ^sterna gentium 
rather than a cimtas maxima 

177 Wolff, §iogo Achenwall also uses this term {Proleg. §§8asqq ), cf 
Vico (p 156), ormus orbis terramm respubluae taut cuatas magna eujus Deus 


Kant finds the ideal goal of human progress in a World-State {Volkerstaat 
or ‘World-Republic’) with a defimte cosmopolitan constitution and a single 
Head, but he holds that the only goal which can be attained under present 
conditions is the institution of a ‘League’ (‘Federation’ or ‘ft llowship’) for 
the prevenuon of war {Works, vi, pp 340-6, 415-20, vii, pp 162 and 
i68sqq). 

Fichte, who differs from all other writers on Natural Law in deriving inter- 
national law not from the relations of States to one another, but from those 
of the mdividual citizens of different States, desires a voluntary ‘League’, 
which is not to be a Vdlkerstaat, but is to possess judicial and exetulivc au- 
thority for producing a state of peace {Pfaturrecht, 11, pp 261 sqq , Works, in, 
PP 379 S'tI <1 > Posthumous Works, ii, pp 644sqq ) 

178 ^fendorf, De ^stematibus nvtlaium, §8, J n et g vii, c 5, § 16, /)« 
off horn et cw 11, c 8, §13, Horn, i)e eti'. ii, e 2, §14, Bccmann, Afri/ c 22, 
Huber, De nv. i, 2, c 2, §§20 and 28, i, 3, c 3, Thomasius, /nstit jur dw 
in, c. 6, §§57-8, Schmier, i, c. 4, no 67, Hertius, Elem i, s 12, §§7-8 and 
11, s. 18, Gundhng, c 37 (36), §§37-47. Titius, S^c.jur publ vii, c. 7, §37, 
J H Boelimer, P spec, i, c 3, §§27-9, Danes, §§808-1 1 , Achenwall, ii, 
§§i8g-go, Hemcke, i, c 3, §§27-31, A L von Schlozcr, p 117, §6. 

179 Aifendorf, J n el g viii, c g,De off horn etciv ii, c 17, Huber, 111, 
4, c 3, Gundhng, c 12 (ii), §§34-42 and also c 24 {23), §§ 16-19 “n ‘Mas- 
copeyen’ [or ‘contracts of society’] among nations, and on socutates belluae 
and common governments, Danes, §§802-5, Aclicnwall, 11, §§240-2 

Thomasius {Instit jur dto m, c i, §§35-7 and c 8, §§1-27) adopts a 
peculiar Ime of argument He regards any federal association betwetn a 
number of States, when it represents only a soaal lorm of unio uoluntatum 
and IS constituted for a hmitcd penod, as bemg a soaetas perfectiar amtate, 
on the ground tiiat it supplements m certain directions the power of a single 
State which is inadequate by itself Such an associaUon, he tliinks, is indeed 
an ‘arbitrary’ commuiuty, but it marks an approach to soaetas naturalis He 
draws, however, a sharp distmction between a soaetas inter plures respublicas 
amfoederatas and a ^tema avUatum the former he regards as constituted 
only for a defimte object {certae uiilUatis gratia), but the latter as a perpetua 
itmo . indffuutae graitae causa. 

180 Pufendorf, De syrt §§9-i5and J. n etg vn, c. 5, §17, Huber, i, 2, 
c. 2, §§24-7, Danes, §§806-7. 

181. Hert, for example, wnting m 1689 (£fcni i, la, §5 and n, 17, §§1-5), 
already notes that umons under a single king are possible not only where 
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there is no other bond of connection, but also when there is a considerable 
amount of commumty between the countries so united TiUus, writing m 
1 703, m his commentary on Pufendorf’s De off horn et eta. n, c. 5, § 14, draws 
a sharp distmction between a mere personal union, sub uno cajnte, and a real 
umon, m which there is also a common exercise rummdlarwn xmpera partum, 
and he holds that a ^sterna exists m the latter case only, and not m the 
former Treuer takes the same Ime, m his commentary on the same passage ; 
cf also Schmier, i, c. 4, nos. 68-76 The same view also appears in Hemec- 
cius (1737), Elem. n, §119 (but he was not, as Juraschek assumes (p 13), the 
first to take this view) Sm also Nettclbladt, §1173, who adds the idea of 
[the union of] a predominant State with subsidiary States Apart from these 
writers, we generally find the idea of umo per tneorporatumem expounded. 

182. Pufendorf, JHrt §§i6sqq.,J n.etg vn, c. 5, §§18 sqq , kom. 
etcui u, c. 8, §§ 1 3 sqq there is tarum corpus, but no ctntas, for stngulae cizntates 
summon tn sese tmpertum rettnent, and they have only bound themselves con- 
tractually circa exercendum commum consensu unam out alteram partem surmu im- 
perii we cannot, therefore, ascribe to this category [of corpora confoederatarum\ 
a State composed ex plunbus corponbus subordsnatis, or, agam, a State 
which leaves some degree of mdependence to conquered provmces. Cf 
Huber, l, 2, c 2, §§20-3 the federal assembly non est ommtan caput, sed plsira 
ce^ita repraesentat. non uere irrperat, sed rmperala singdonm ermanmter exequitur, 
the sovereignty of the members of the federation remains mtact (i, 3, c. 3). 
See abo Tbomassus, IrisM jur dw m, c, 6, §§57-8, where, however, the 
term compositae respublicae is used, Hertius, Elem. i, s. 12, §§7-8 and n, s i8, 
and Gundling, c 37 (36), §§37sqq. Schnuer remarks that it is only an ap- 
pearance of una respublwa that is ever present: revera sunt et manent inter se dis- 
tinctae et dvmsae, utpole uolimtates res bonaque sua seorsm et separatm habentes (i, 
c. 4, nos 77-88) Titius (Dim §76 and Jus publ. vn, c 7, §§34-5) speaks of 
corpus cmle ex plunbus amtatibus ita compositusn, ut unaquaeque ewitas summon ac 
plerumque etiam plenum imperxum habeat, sed ita limtatum, ut quaedam ejus partes 
conjunctm ah ommbus sint exercendae. Sec also J H. Boehmer, P spec i, c. 3, 
§§27-9, Danes, §§808-11, Achenwall, n, §190, Hemcke, I, c 3, §§27-31 (a 
lystema cimtatum, he holds, is a corpus morale which wears the appearance of 
a single State owing to the common exercise of the nghts of sovereignty, it 
IS a societal juris naturalis), Kreittmayr, §4, A L von Schlozer, pp 117-18 
(what IS in question, he thinks, is a ‘civil society’ or ‘co mmuni ty’ of States, 
but not a Slate). 

188 Pufendorf, De yst §§17-21 and J n. et g vn, c 5, §§19-21 it is 
necessary that there should be some meetings, and it is possible that there 
should be a permanent federal council, but the deputies attending the 
former continue to be muastn sociorum, while the latter (the concilium de- 
putatorum) has only a ‘delegated power’, and its ms et asutontas prooenit a 
somu the majonty-pnnciple is inapplicable, since it means the presence of 
an impenwn, and here every member has the right of secession Horn takes 
a similar view, holdmg that everything has to be done rations pacti et sociorum 
libemmo consensu (n, c. 2, §14), and A. L von Schlozer also considers that 
the use of a majonty-vote is not possible in a federal Diet, and that, for this 
very reason, such a pohtical system has no final judge and is devoid of re- 
sponsibihty (pp 11^19). 

184 Huber allows a certam amount of vahdity to majonty-decisions (i, 
3, c. 3) : the same view is taken by Hert, m his notes to PufendorTs J n. etg. 



Notes to § i 8 397 

vn, c 5, §20, and by Schnuer, loc at. no. 88 J. H Boehmer (i, c 2, §4), 

Achenwall (n, §190), and IO%ittn>ayr (§4) regard the rules of socutates 
aequalcs as applicable to federations. Danes takes the same view (§§808-1 1) ; 
but he considers that a dtrecUmum, with a junsdutio convmtumalis between 
the members of the federation, is also possible. 

185. Pufendorf, De rep meg , J n. et g vn, e 5, §§12-15 and 20, De qf. Irregular or 
horn. <( CIV. u, c. 8, § 12 he regards any federal body in which the validity of monstrous 
the majonty-pnnuple is agreed upon as being a corpus trregulare Gimdling forms of 
(loc at ) clin^ to the view that any such pohtical system should be termed federation 
a monstrum. J H Boehmer (i, c. 3, §29), while he mtroduces the idea of the 
two possible origins of a federal system (it may be due to the negative faet 
of dismtegrahon or devolution, as well as to the positive fact of foedus or 
mttgration), describes the ‘irr<4;ular system’ as pitiable 

186 Cf Otto’s commentary on Pufendorf ’sDeo^ horn etew u,c 8, §12 The problem 
Hertius, i, s. 12, §§6-9 and n, s. 19, where formations intermediate between of the Holy 
a federation and a State with provmccs, such as the German Empire, arc Roman 
merely treated as bemg respubltcae irregulares, in just the same way as ordinary Empire 
umons and federations, Schnuer, i, c 4, s 3, §§1-3, and 'Iiuus, vii, c 7, 

§§36-54 Titius, we may also note, applies to federal forms of the State the 
general distmction which he draws between States which arc adstnetae and 
those which are laxae (cf n. 167 to §17 above, and p 155), and he accord- 
ingly mcludes the ‘systems’ (or emtates eomposttae) which have been con- 
stituted by a foedus adstrutum under the head of a^tnetae, and those which 
are due to the dismtegration of a uiutary State under that of laxae See also 
Huber (i, 3, c 3, §§17-20), who adnuts that there arc deviations from the 
general norm m the German Empire, and sec also Kreittmayr (§4), who 
tries to meet the difficulty by suggesting that side by side with the ^sterna 
emtatum foederatarum aequale, such as is to be found m Switzerland and 
Holland, there may also exist an unequal system of federated States, like the 
pohtical structure of Germany. A L von Schlozer also holds (p 118) that 
‘scattered m a number of fragments, the 300 members of the giant body of 
Germany ’ only constitute a mere soaety [and not a State], 

187 Caesarmus-Furstenertus, c ii, and Demonstr pol prop 57. Leibniz, it Leibmz on 
IS true, does not base himself upon Natural Law m defending the cause ol federalvm 
federalism. On the one hand, comparing the difference betwern a con- 
foederatio and a mao with that between a soaetas and a collegium or corpus, he 

will only admit the emergence of a new persona amlis when there is a cor- 
porate group [and therefore he will not admit that tlicre is such a persona in 
a confoederatio, which is only a societas, and not a corporate group] , on the 
other hand, he abandons the idea of sovereignty, holding that a real political 
authority of the Group-person, exercised over the member-persons, is com- 
patible with the libertas et suprematus of these member-persons [ft follows 
that Labniz ( i ) from the first pomt of view, cannot apply the natural-law 
idea of the ‘moral’ or ‘civil’ personality of Groups to federations, and 
(2) from the second pomt of view, cannot apply the natural-law id( a of the 
sovereignty of the State to federations, or indeed to any other form of Stale, 
smee he has abandoned that idea m toto, cf supra, n 48 to § 1 7, and cf also 
n 253 to § 16 In deabng with federations, Leibniz is thus outside the ground 
of Natural Law, because he is unable to use either its idea of Group- 
personahty or its idea of State-sovereignty.] 

188. &prU des Lots, k , cc 1-3 In treating of the republique fideratwe. 
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Montesquieu which he sometimes descnbes as Hat plus grand and sometimes as a soci/U des 
on federations sociiUs, Montesquieu makes no defimte distmction between the different 
forms which it may assume (cf Bne, Der Bundesstaat, i, p. 31) , but at any rate 
he leaves room, under this heading, for a real fede^ State. He regard the 
German Empire (which he descnbes m another passage — ^Bk x, c. 6 — as a 
rtpublique fkUraitve mixte, with a Head who is en quelqae fafon le Magistrat de 
I’waon et en quelgue fafon te Monarque) as being a more imperfect form than the 
federations m Switzerland and Holland, on the ground that monarchy is 
not so smtable for a federal constitution 

189. SjisL not §§1160, 1179-7, 1183, 1331-5, 1406-9. Hoffbauer is in 
agreement with him, pp. 314-15. 

Neltelbladt 190. nnt. §§1160, 1173, 1174, 1408 A raspui/ica com^onta is present 
on the when dmrsae respubltcae mum rem^ltcam, agus potesUOi cimlx suhjectae stmt, 

respubhea constitumt, but the member-States are not sovereign, and therefore they are 
composita not, m external relations (though they are m relatione ad Retnpublicam tna- 
jorem), mdependent gentes (ic ‘persons’ m mtemational law). 

191. A composite State may be a monarchy or a repubhc: so may also 
Its respubltcae mmores (§ 1 175). In such a State there is a duplex potestas ctinlts — 
the sionma and the subordmata, and the latter of these powers may, m turn, 
be exercised doubly — both by the member-States to the exclusion of the 
summa potestas [i.e. the federal authonty] and by the member-States con- 
currently therewith (§1176) Similarly there is a duplex subjectio (§1177). 
Such a State may come mto existence either by mtegration of States or by 
way of dismtegrauon (§ 1183). Again, in such a State, we have a new dis- 
tmction between different kinds of members added to the other distmctions 
which we generally find m State*— the distinction between membra immedsata 
and membra mediata (§§1139-3). If we regard the membra rerwi^mblicarum 
rmnorum, we find that the Heads of these lesser or contained States are 
supenores on what we may call a ‘dovmward’ view, but subdtta on an ‘up- 
ward’ view, while the other members of such States [le. the members 
other than the Head] are in duplici subjectume, with the lower superior taking 
precedence m case of conflict; §§ 1324-5. [Gierke adds that he mtended to 
treat the theory of the federal State, as it appears m the hterature of positive 
German public law, m a subsequent section; but this section was never 
published ] 

192. A later section (§30) was to have been devoted to this theme, but 
the secuon has not been written 
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Albbroati, F , a native of Bologna, who published at Bologna, in 1599, a work 
enuded n Cardmale, and at Rome, in 1583, a Trattato del modo dt ndmre a 
pace V tmtmcate private Gierke refers to his Dtscorst polttui as an attack upon 
Bodm which is based on Aristotle (Rome, 1602} 

Alstkd, J. H. A , 1588-1638, professor of philosophy at Herbom (m Nassau), 
and teacher both of philosophy and theology; an encyclopaedic writer 
on both of these and on a number of other subjects Gierke refers to his 
J)e Statu Jteruntfmblicarum, Herbom, 1612. 

Althusius, J , 1557-1638, professor of law at Herbom, 1590, and syndic of 
the town of Emden, Gierke first drew the attention of scholars to 

his writings by the monograph which he devoted to them in 1880 The two 
of his writings which he repeatedly quotes in this section arc Politica 
methodice digerta, ist edition, Herbom, 1603, 3rd, 1614 (the 3rd edition has 
lately been reprinted, with some lew omissions, and edited with an m- 
troduction, by G J Fnednch, Harvard University Press, 1932), Dteaeo- 
loguL, Herbom, 1617, a work m two books, totwn et wuversumjus quo uhmur 
eompleetentes. 

Arnisaeus, H., a student and teacher of medicme, philosophy and pohtics, 
who, after first professing ethics at Frankfort on the Oder, and then 
medicme at Helmstedt, became physician to the King of Denmark, and 
died at Copenhagen m 1 636 In his pobtical doctrines he was an opponent 
of Althusius He published two volumes of ‘collected political writings’ 
(Leipzig, 1633 later edition, Strassburg, 1648) Gierke refers to five of his 
poUtical writings' Doctrma pohttca xn gemnnam methodum quae est Anstotehs 
reducta, first published in 1606, and suggesting by its very title an attack on 
Althusius’ Politica methodice digesta of 1603, Oe jure majestatis libn tres, first 
published in 1610, De auctontate pnttapum in populum semper inviolabili, first 
published m 161 1 , De Republica, seu reflectunus politicae libn duo, first published 
in 1615, De subjectume et executwne clencorum, published m 1612 J. Maxwell, 
sometime bishop of Ross, published Lex, Rex the Law and the Prince, m 
1644, ‘with a confutation of the mmous grounds of H Amisaeus’ (and of 
William Barclay, 50) 

Arumaeus, D, 1579-1673, a junst, professor of law at Jena, and said to be 
founder of the smdy of public law m Germany He published m 1617-23 
five volumes of Discursus acadetmci de jure publico, written by himself and by 
other scholars.* Gierke refers to various contnbutions which appear m 
this collection. 

Ayala, B , bom at Antwerp about 1548, a jurisconsult, who held at one time 
a financial post m the army of Philip II of Sjiam, and wrote a work Dejure 
et qffietis belltcts et dtsciplina rmlitan, published at Douai, 1582, and re- 
published at Antwerp m 1597 

Barclay, W., 1543-1605, a Scotsman from Aberdeen, who studied law at 
Bourges under Cujas, and himself became professor of cavil law at Angers 
In addition to commentaries on Roman law, he wrote ' De Regno et regali 

* Sucfi diseursus are often disputations held before — or, as we should nowadays say, 

theses supervised by — the profesor who eihls the collection 
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poUstaU, adversus Buchatumum, Brutum [i.e the author of the Vtnd. contra 
Tjiramuxs], BoucAerjum et reltguos Monarchomachos, Pans, 1600 (Gierke cites 
the Hanover edition of 1612) Locke refers to this work at the end of the 
Second Treatise Barclay alra wrote a work on the Papacy, which was 
published posthumously, in i6og, under the title of De Potestate papae, 
an quatenus in pnnetpes sasculares jus et tn^xrum habeat, representing the 
GaUican point of view. 

Bekinsav (Becconsall), W , 149&-1559, fellow of New College, Oxford, and 
author of De supremo et absoluto Regis tmperto, a woik dedicated to Henry VIII, 
and published in 1546 (Gierke cites the rcprmt in Goldast’s Monorchia 
Sacn Ronumt Imperil of 161 1). 

Bet.tarmtne, R , 1542-1621, cardinal-archbishop of Capua, member of the 
Jesuit order, and one of the chief writers of the Counter-Reformation. 
Gierke refers to his De potestate simam pontificis in rebus temporalibus adoersus 
Barclatum (first published m 1610, but cited according to the Cologne 
edition of 161 1) This work, as being Ultramontane, and as attacking the 
more Galhcan attitude of Barclay’s work on the Papacy, was at once con- 
demned by the Parlement of Pans in the year of its pubhcation Gierke 
also refers to other writings of Bellatmine, more particularly his De Laicis, 
m the Cologne edition of his Opera omma, 1620 

Benegkbndokf . Author of Repetitio et explicatio de regults juris , Frankfort on 
the Oder, 1593. 

Berckringer, D , sometune tutor to the children of the Elector PaJatine ; 
became professor at Utrecht m 1G40, and died m 1667 Gierke refers to 
his Institutiones pobheae sive de Republica, published at Utrecht m 1662. He 
is also said to have wntten, m answer to Hobbes, an Examen elemeniorum 
phtlosophuorum de bono ewe, which was never published 

Besold, C. B , 1377-1638, a jurist, who became professor of law at Tubingen 
in 1610, but crossing over to tlie Cathohe side during the Thirty Years’ 
War (in 1630), he became professor of civil and pubhc law at Ingolstadt, m 
Bavana, m 1635 He was a volummous wnter, both on legal and (after 
his conversion) on ecclesiastical subjects Gierke refers to his Opus pohttcum 
(or, as It was called m an earher form, which first appeared m 1618, 
PolUicorum libn duo), and cites it according to the Strassburg edition of 1626 
It IS a collection of ‘Discourses’, which arc sometimes cited separately by 
Gierke (eg Discursus HI de Democratia, and the ‘Discourses’ De statu 
Rnpubltcae rmxtae and De jure Uruoersttatum) 

Bkza, T , 1519-1605, the great Calvinist teacher m the age succeeding Calvm 
himself To him we may ascribe, for reasons given by A. Elkan, Du 
Publizjsten der Bartholomausnacht, the authorship of the anonymously printed 
Dejure magistratuum in subditos et officio subditorum erga magistratus, which pro- 
fesses to have been prmted at Magdeburg m 1578 The work deals with the 
problem of resistance, as it bad been raised m the mmds of the French 
Calvmists after the massacre of 1572, and seeks to re-define the Calvinistic 
attitude to that problem. There is a French version (of 1574), entitled Du 
droit des Magistrals, which was prmted before the T^tin onginaL 

Bierhann Author of Dissertatio de jure Prmcipatus 

BtxiNDEi,, D , 1591-1655, Huguenot preacher and writer, successor to Vossius 
m the chair of history at Amsterdam m 1650 De jure plebts in regwttne 
ecclesiastico, Fans, 1648 

Bodin, J., 1530-96, French jurist and man of aflfairs. Six Iwres de la Rdpublique, 
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1577. In T ^t iri) under the title of De Repubhca, 1584 Cited by Gierke in 
the second Latin edition, Frankfort, dated 1591. A full account of Bodin 
IS given m J W Allen’s Polihcal Thm^ht in thd StxUtnth Centwy. 

Boloonstus, 1539-85, ecclesiastical writer on jurisprudence. De lege, jure ei 
aequiUtis, 

Bornttiub, j , a German jurist of the first half of the seventeenth century Four 
works, mcluding one on sovereignty (De majestate polthea, Leipzig, 1610), 
are cited by Gierke m note 16 to § 14. The dates range from 1607 to 1625. 

Borhus, M. De natura juruon majestatis et regaltum, printed m Arumaeus (q v ), 
I, no. 3 (1616) 

Boucher, J , 1 550 J*-! 644, Gathohc teacher at Reuns and afterwards at Paris, 
where he was a champion of the League, afterwards canon of Toumai He 
wrote Dejusta Henna, III abdicatume e Francorum regno, Paris, 1589 Barclay 
(qv) attacks him as a Gathohc monarchomachus, along with the Protestants 
Buchanan and Languet. 

Boxhorn, M Z , 1602 (or i6i2)-53, professor m the Umvcrsity of Leyden; 
classica l scholar, historian and writer on pohtics Gierke cites Jnstitutumum 
politKorum libn duo, 3nd edition, Leipzig, 1665. 

Brutus, Stephanus Junius, probably the pseudonym of Hubert Languet, 
1518-81, sec Cambridge Histoncal Journal, 1931. Vtndtaae contra Tyramtos, 
Edmbiugh (really Basle), 1579 (Walker’s translation, of the seventeenth 
century, has been reprmted with an mtroduction by H J Laski ) 

Buchanan, G , 1506-83, classical scholar, historian and tutor of James VI of 
Scotland De jure regni apud Scotos, 1579 (cited in the snd edition of 
1580). 

Busius, P., !*-i6i 7, professor of law in the Umversity of Franeker, m the 
Umted Provinces De Republtca Itbn III, Franeker, 1613 The British 
Museum Catalogue also mentions a Tractatus de vi etpotestate legum humanarum 
tn ires partes dissectus, Douai, 1608 

Carnin, C^udius de Malleus tnpartitus, Antwerp, 1630 

Carpzov, B C , 1595-1666, jurist. Commentaruis tn Legem Regtam Germanorum, 
sive capitulattonem Imperatonam, 1623 Junsprudentta ecclesiastica seu consistaralts, 
1649 The first of these works, dealing with the conditions to which the 
Emperor agreed at his election, is a treatise on the public law of Germany 
at the tune- the second deals with Protestant Church law m Germany 

Casuannus, O , ^-1607, theologian and philosopher, who taught at Stade 
(m Hanover) He published a work on Psychologut onthropologKa in 1 594. 
Gierke refers to his DoeUnnae et mtae politieae methodicum et breve systema, 
Frankfort, 1603 

Glapmarus, a C , 1574—1604, publicist. De arcams rerumpubhearum librt VI, 
first published posthumously, 1605 

CoLLiBus, Hippolytus A, 1561—1612, a junst, of Italian ongm, bom m Zurich, 
who served the Elector Palatme from 1593 onwards He wrote works on 
the Nobdu (1588), the Prmceps (1593), the Palatmus sioe Aultcus (1600) and 
the Consdianus (1596). The third of these appeared in the Speculum aultcarum 
atque politicarum obseroatumum prmted at Strassburg in 1 600, along with a 
repnnt of the fourth. 

CONNANUS (Connan, F de), 1508-51, a French jurist. Commentani jurts cttnlts. 
Pans, 1538 (cited m the Basle ediUon of 1557) 

CoNRiNO, H , 1606-81, professor at Helmstedt, first of medicme and after- 
wards also of law one of the great polymaths of his day, who wrote on 

26-3 
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theology as weU as on medicine, law and politics. Gierke refers to the 
Lhssertaitones (e g Republua and de tucessants partibus cuntatis) in vol m 
of his Opera, as published at Brunswick m 1730. 

CoNTZKN, A., 1573-1635, Jesuit confessor and controversialist. Polxliarrum 
hbn X, Mainz, i6ai. 

CoRASius, J. (Jean dc Coras), 1513-72, French teacher of law at Toulouse, a 
Huguenot, who perished in the massacre of St Bartholomew Gierke refers 
to his Comnentam on some titles of the Digest, and his Enarratumes on certam 
respoHsa, published at Lyems, 1560 

CoTKiiANN, E, 1557-1624, jurist and professor of law at Rostock Gierke 
refers to his Commentary on Justinian’s Institutes and Cade, 1614, 1616. 

COVAKRUVIAS Y Leyva, Diboo (Didacus), 1512-77, professor of canon law at 
Oviedo, and bishop of Ciudad Rodngo and Segovia, president of the 
Council of Castillc, one of the chief jurists of his time. Gierke refers to his 
Prachcae Qjtaestiones (m the Opera otmut, pnnted at Frankfort, 1583). 

CatloBR, J , Collegium PoUtuum, Giessen, 1609 

CujACius (Cujas), J , 1520-90, professor at Bourges, the greatest jurist of his 
time Gierke refers to his Parattda to the Digest and the Code, and his notes 
on the Institutes 

Danabus (Daneau), L , 1530-96, French Calvinist minister. Politues Chnstianae 
hbn VII, 1596 (cited m the Pans edition of 1606) 

Dominis, M a. he, 1566-1624, a Dalmatian, who, after being professor at 
Padua and Brescia, became Archbishop of Spalatro. He wrote a work De 
Republua Ecclesiastua, and being anxious to publish it, he took counsel 
with Sir Henry Wotton at Vemce, and proceeded to England, where he 
received preferment, and published m 1617 the first part of his work. 
Another part was prmted m England m 1620, and a third part in Germany 
m the same year The whole work mcludes ten books and fills three folio 
volumes 

Erenbergk, W de, Eberhard von Weyhe, a German jurist and statesman, 
1553-1633 ctrciter, who used the Latm pseudonym Waremundus de Ercn- 
beigk m some of ^ writings His Aultcus politicus (Hanover, 1 596), to which 
Gierke refers m note 6 to § 14, was prmt^ under the pseudonym of Durus 
dc Pascolo. (It IS mcluded m the Speculum, etc , mentioned above under 
Collibus, H a.) He used the other pseudonym, however, for a treatise de 
regnt subsidus (Frankfort, 1606}, which Gierke also quotes. 

Fei.de, J A, see Bibhpgrapby B. 

Felwinoer, see Bibhc^raphy B 

Frantzke, G, 1594-1659, German Jurist and administrator. He wrote Com- 
mentaries on ^e Institutes (Strassbuig, 1658), as well as on the Digest 
(Strassburg, 1644) 

Framtzken . Gierke cites under this name a disquisition de statu retpubluae 
mxxtae (or mvefo), prmted m Arumaeus (g a.), and imotbcr de potestate pnn- 
etpis. (Should they properly be cited under the name of Frantzke’) 

Fridenreich, Z. Polituorum liber, Strassburg, 1609 

Gentujs, a., 1551-161 1, prtdessor of civil law at Oxford, 1587-161 1 Gierke 
refers to his Dejure belli (1588-9), which preceded by many years the work 
of Grotius. 

Gneinzids, C., Exercitationes pobtuae, Wittenberg, 1617-18 

Graszwinkei., Dirk, 1600-66, a Dutch jurist, who worked with Grotius and was 
associated with John de Witt. He wrote on behalf c£ the Venetian State, as 
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well as against Seldcn’s Mare claustpit. Gierke refers to his Dejwre majestatis, 
the Hague, 1642. 

ChtEGORius, P, 1540 ’-96^, teacher of law first at Toulouse (hence called 
Tholosanus) and afterwards at Pont-A-Mousson De RepuUua Itbn XXVI, 
1586, cited in the Frankfort Lyons) edition of 1609 
Greqorius de Valentia — see Valentia 

GRorms, Huoo, 1585-1645. Dejure belli et pacts. Pans, 1625, cited in the Am- 
sterdam ediuon of 170a De tn^terto sttmmanan potestatmn circa sacra. Pans, 
1646, cited m the 4th ediUon, the Hague, 1661 
Gryphiander De Cimlt Societate (in Animaeus, g v.) 

Hbider, W , 1558-1626, professor erf ethics and politics at Jena, and a follower 
of Aristotle. Sjstema pkUosophtae polittcae, 1610 (cited m the Jena edition of 
1628) 

Heiimino, N , 1513-1600, professor at Copenhagen, a follower of Mclanch- 
thon. De lege naturae apodeictua methMus, 1577, cited in the Wittenbeigr 
edition of 1652 

Hobbes, T , 158^1679, Elementa phdosoplaae de Cwe, originally publislicd at 
Pans in 1642 with the tide de Cine published under the fuller title in the 
Amsterdam edition of 1647, which Gierke has used LemaOum, 1651. a 
Latm version was made by Hobbes for the Amsterdam edition of his works 
m 1668, and Gierke has used this version 
Hoenontos, P H , 1576-1640, teacher of law at Herbom, in the service of 
vanous German pnnees. DispuUOumum poltiuarum liber, 3rd edition, Her- 
bom, 1615 (a work of the nature of a system of public law) 

Hotoman, F , 1524-90, French jurisconsult and Huguenot lived, after the 
massacre of St Bartholomew, in Gcnetra and Basle. Francogallta, Geneva, 
• 573 > cited m the Frankfort edition of 1665 (Translated into English m 
1711 by Viscount Molesworth, with a famous preface on the nature of 
Whig pnnciples ) Gierke also i^crs to his Qmestiones lUustres 
Kecxeruann, B , 1571-1609, professor at Heidelbeix, and a follower of Aris- 
totle Systema duciplinae polittcae, Hanover, 1607 
Kirchner, H , published a number of works at Marburg, including one en- 
titled Legatus (the rights, dignity and office of the Ambassador, 1O14) 
Gierke cites his Respublica, Marburg, 1608 Coryat’s Crudities includes his 
oration ‘ in praise of the travcll of Germany in particular ’ 

Kijng, Melchior, 1504-71, jurist and lecturer at Witlenbirg Lnarralioms in 
libros IV InstiUUimum, 1542 
Knichen, a , see Bibliography B 

Knipschildt, P , 1 596-1657 , pubhast and syndic at Esshngen, an imperial Free 
Town Tractatus politico-jundicus de junbus et pnvilegiis cimtatum impenalittm, 
Ulm, 1657 

Konig . Aaes disputatumum pohticarum, Jena, i6ig Theatnm politician 
(nd). 

Lampadius, J , 1593-1649, jurist and minister m the duchy of Brunswick. De 
junsdictione impem Romano-Genrumtci r 6 so circiter Connng (g.v.), and later 
Kulpis (see Bibhography B), vrere concerned in the later editions of the 
work, published under the title of De republtca Jtomano-Germamca. 

Lapide, Hippolytus a (the pseudonym of B. Chemmtz), writer and pubhcist, 
1605-78, De ratione status in intfieno nostro Romano-Gertnamco, 1640. {Ratio 
status here is not raistm d’ltat, but ‘general prmciples of government’.) 
Lauterbaoh, W. a , 1618-78, jurist and professor at Tubingen. Disseriatioaes 
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academtcae, 1694. Compendium juns, 1679. Both of these works appeared 
posthumously 

Lessiub, L , 1554-1623, Jesuit, professor of philosophy at Douai, and afterwards 
of theology at Louvain Dejustitia etjure, 1 606 (cited in the edition published 
at Antwerp m 1612). 

Liebenthal, C , 1586-1647, professor of ‘practical philosophy and rhetonc’ 
at Giessen Collegium politicion, 1619, ated m the Marburg edition of 1644. 

LniNAEus, J L , 1592-1665, jurist, chancellor m the duchy of Brunswig 
Gierke refers to Jus publicum Impeni Rom -Gem. 1629-45 He also wrote a 
commentary on the Wahlkt^itlatumen {QpiUilahones tmperatorum), from 
Charles V onwards, published m 1651 at Strassburg 

Lipsius, J., 1547-1606, prerfessor at Leyden (with Scahger), and afterwards at 
Louvam Politicorum libn VI, Antwerp, 1589 (cited m the edition of 1604) 
(Lipsius advocated a system of one exclusive rcligpon, and his pohey for 
dissidents was ure et stca ) 

Luoo, J. DE, 1583-1660, Spianish Jesuit, professor of theology m Rome, made 
cardinal m 1643 (Quinme, 6rst distributed m his palace by the Jesmts, 
who had received it from South America, was called poudre de Lugo ) De 
jttstitia etjure, ated in the Lyons edition of 1670 

Machiavelu, N , 1469-1527 // /Vinci/«, published posthumously, 1532. 

Marca, P de, 1594-1662, French canonist and bishop De concordia sacerdotii 
et impenx, seu de libertalibus ecclestae GaUicatuu, 1641 fint part, 1663 as a whole. 

Mariana, J , 1537-1624, Spanish Jesuit, who from 1574 to his death lived and 
wrote at the house of hu order in Toledo De rege et regts instiMione, Toledo, 
i599< cited m the Frankfort edition of 1611 

Matthias, C (member of a Brandenburg family’) Collegium politieum, Giessen, 
ibi I Systema politicum, Giessen, 1618 

Meissner, B, 1587-1626, professor of theology at Wittenberg De legibus, 
Wittenberg, 1616 

Menochius, j S , 1576-1655, teacher in the Jesuit College at Milan Hiero- 
polUua, cited in the 2nd ediUon, Cologne, 1626 

Mil TON, John, i 608-74 The tenure of kings and magistrates, 1 648-9 Eiconoclastes 
(an answer to Eikon Basilike), 1 649 Defensio pro populo Angluano (an answer 
to the Defensio regia of Salmasius, qo), 1650-1 Gierke cites these in the 
1848 edition (London) of Milton’s Prose Works 

Mouna, L , 1535-1601, a Spanish Jesuit, who taught for many years at the 
Portuguese University of Evora De justitm et jure, ated m the Mainz 
edition of 1614 

Mounaeus (Dumoulin), C , 1500-66, a famous French teacher of law and legal 
writer, who was for some time a refugee m Germany, at Tubmgen Com- 
mentani ad Coduem (Tubingen lectures), prmted 1604 

Obrecht, G, 1547-1612, professor of law at Strassbuig Dejustitia etjure, 
no I in Selectissimae disputatumes, Strassburg, 1599 Secreta politua, 1617, 
ated m the Strassburg ^tion of 1644. 

Oldendorp, j , 1480-1561, a jurist who was for some time syndic at 
Lubcck and then professor at Cologne, afterwards settled at Marburg. 
Juns naturalis, gentium et avilts isagoge, Cologne, 1 539 Gierke also mentions 
a work m German, ‘ Counsels how one may mamtam good pohey and order 
m towns and temtones ’, Rostock, 1579 Oldendorp was syndic at Rostock 
before he went to Liibed, and this treatise on practical pohtics, published 
at Rostock, may have been written originally before he left Rostock m 1534. 
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OuzAROvius, A A Oe Polittca homtnum soctetaU, Danzig, 1651. The name 
suggests a Polish ong^m (Olizarowski) 

Omphalus (Omphalius), J , 1500-67, German jurist De ctmh poltfia hbn III, 
Cologne, 1565 

OssE, M. VON, 1506^-57, junst and administrator in the Saxon electorate. 
Testamentum (treating of the duties of a sovereign), addressed to the Saxon 
EUector Parts were printed m 1607 and 1622, but the first complete 
edition was that of Thomasius, 1717 The ‘testament’ was a regular genre 
in the sixteenth and seventeenth centuries 
Otto, D , 1600^-60^, German jurist. Dissertatio (in Arumaeus, q d) an /mxtus 
detitr Tapubluae status Tractatus poUticus de majestate imperil et imperantis 
(Strassburg, 1623^) De jure publico Romani impeni, Jena, 1616 (the first 
compendium of German public law) 

Paurmeister (Baurmeister), T von, 1555-1616, jurist and administrator, and 
a critic of Bodin Commentanus rerum politicarum et jurtdtcarum De juru - 
dutione mtp Rom hbn II, 1616 

Reinkino, D , 1 590-1 G64, jurist and admmistrator Tractatus de regimine saecidan 
et eeclesiastico, Giessen, 1619 

Rossaeus (Rose, Guillaume), 1542 '*-1602, preacher and almoner to Hrnn III, 
bishop of Senlis , a violent partisan of the League and opponent of Henn IV 
Liber de jusia reipubltcae chnsttatiae in reges tmfnos et haereticos auctontate, Pans, 
1590 Rossaeus, like Boucher (7 a ), is a Catholic monarckomachus 
Salamonius, J Marius De Pnncipatu hbn VII, Rome, 15.44, cited in the Pans 
edition of 1578 1 his is a work wluch, in the profundity of its thought, 
deserves to be counted among the classics of the sixteenth century Gierke 
also cites his Commentary on the Digest, Basle, 1530 
Salmasius (Claude de Saumaise), 1588-1653, French classical scholar, at one 
time professor at I.«yden invited by Prince Charles to write a defenec 
his father Charles I Defensio regia pro Carolo I, November, 1 649, rated 
the Pans edition of 1651 Milton, on the instruction of the Council 
State, replied in his Defensio pro popido Anghcano. 

ScKONBORNER, G, i 579 -i 637 , German jurist, and adimnistrator m Silesia 
Pohticorum hbn VII, 1614, cited in the 4th edition, pnnlcd at Frankfort, 
1628 

Seijien, John, 1584—1654 Dejure aaturali et gentium, jweta disnphnam Ebraeorum, 
London, 1640 Mare Clausum, London, 1635 
Soto, D, 1494-1560, Domimcan, teacher at the Umversity of Salamanca 
Dejustitia etjure, 1556 (cited in the Vemee edition of 1602) 

Stryk, S , see Bibliography B 

Suarez, F, 1548-1617, Jesuit, professor of philosophy m .Spam, one of the 
greatest thinkers of his order Tractatus de legibus ac Deo legislatore, 16 It 
(cited m the Antwerp edition of 1613) 

Tulden, T von, obiit 1645, professor at Bois le Due De Regtmine civth, cited in 
the Louvam edition of his works, 1 702 

Valentia, Gregorius df, 1551—1603, Spanish Jesuit, professor of theology at 
Ingolstadt Commentarii tbeologici, Ingolstadt, 1592 
Vasquez, F, 1509-66, ecclesiastical writer on natural law Controaersiarum 
illustnum aharumque frequentium hbn HI, Frankfort, 1 572 
Victoria, F , obiit 1546, IJommican Relectiones tredecim, Ingolstadt, 1580. An 
earlier e^Uon, Relectiones undecim {de Potestate Ecclesiae, etc ) bad appeared 


'c S'3 
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VoETim, G., 1593-1680, Dutch minister, and afterwards prc^essor at Utrecht. 
Pohtua eccUstashca, Amsterdam, 1663-76, vols. i-iv. 

VuLTBjUB, H., 1565-1634, jurist and classiod scholar, professor of jurisprudence 
at Marbui^. jfunsprudaituu Ronumae a Justowmo con^ositeu Itbrt II, Marburg, 
1 590. Giedte also refers to hu Commentaries on the Institutes. 

Wesdenbaqen, J. a., 1581-1659, a German scholar, theologian and professor, 
from Helmstedt, who hved at Leyden about 1 697-33, anti wrote there some 
of his mam works, occupied afterwards m affairs at Bremen and Magde- 
burg, and m the duchy of Brunswick. Poltitca generalts, seu mtroductio 
umversalts tn omnes Respubltcas, Amsterdam, 1639. 

Winkler, B , 1579-1648, taught at Leipzig and Basle; afterwards syndic at 
Lubeck, one of the early writers on natural law Pnneipionm juris Itbrt V, 
Leipzig, 1615 

WiNTONENSB, Stephanus (Stephen Gardiner), 1483^-1555, Master of Tnmty 
Hall, ciunbndge, 1595-49, and agam m 1553, bishop of Wmchester, 
1531 , doctor of civil and of canon law Oratto de otra oboedtenita, London, 
<535 (cited by Gierke from Goldast’s Monardua of i6it, i, pp 716-33) 

Wurmser . Eicercitatumes 

Zeppbr, W. Z , 1550-1607, the first systematic writer on the problems of the 
constitution erf the Protestant chutes, professor at Herborn, at the same 
time as Althusius. De polttta eccUstashca, Herbom, 1595. 

ZwiNOu, U Z , 1484-1531. Gierke refers to his Works, as edited by Schuler 
and Schulthess. See A Famer’s monograph on Die Lehre imt Ktrehe und 
Stoat bet 1930 
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Ackenwall, G A (1719-73) [professor of law m the University of Gottingen, 
and a student of contemporary comparative politics, who travelled in 
England and Holland, and was honoured by George III He published, 
m 1749, an outhne of contemporary pohtics m the greater Europiean mon- 
archies and repubhes Gierke refers to one of his legal works]. Jus Naturae, 
as punted m 1781, when the 7th edition appeared This contains (a) Pro- 
legomena, 5th edition (first printed m 1 758) , \b) Pars prior, 7th edition (first 
prmted m 1750), and (c) Pars posterior, 8th ^ition (first pnnted in 1750) 

Alberti, V. (1635-97) [Lutheran theologian, and professor at Leipzig], 
Con^iemhumjuns naturae orlhodoxae theologuie confomtatum, 'Leipzig, 1678 [The 
work has been described as ‘an attempt to mterpret natural law as the 
order prevailing m the original sinless condition of man’ ] 

Andlbr, F F von (1617-1703) [lecturer m law at Wurzburg], Junsprudentia 
qua publico, qua ^ivata, etc , 1670 

Beccaria, G B ( 1 738-94) [an Italian publicist, of noble family, who became 
a professor of law and economics in Milan], £>et delitti e delle pene, Monaco, 
1764 

Becker, O H [sometime Regierungsrath m the prmcipality of Waldeck], Jus 
mundi seu vtrultctae juris naturae, cited m the 2nd edition, 1698 (first printed 
m 1690) 

Bbcuann, J C (1641-1717) [professor at Frankfort on the Oder, who wrote a 
Histona orbis terrarum geograpktea et eivtlis, and also historical works about 
the principality of Anhalt The works to which Gierke refers are his] 
Meditatiojies politicae, Frankfort, 1679, auid his Conspectus doctruiae politicae, 
Frankfort, 1691 

Blackstone, Sir W (1733-80), Commentaries on the Laws of England, 1765-69 

Boecler, J. H B (1611-73) [professor of history at Strassburg, an elegant 
Latinist, and a classicail scholar as well as an historian and writer on politics 
The work to which Gierke refers is his] Institutiones politicae, Strassburg, 
1674. 

Boehmer, j. H , 1 674-1749 [professor in the Umversity of Halle, and one of the 
foremost scholars and jurists of his day, csjjccially m civil and ecclesiastical 
law. His works on Jus ecclesiasticum protestantmum and on Jus parochiale 
exercised a great influence Gierke cites hisj Jntroductw in jus publicum uni- 
versale, in the Prague edition of 1743 (first prmted in 1709) [The newly 
founded Umversity of Halle had a flourishing school of law in the first 
half of the eighteenth century- see Gundling, Heineccius, NettelbJadt, 
Thomasius and Wolff ufira ] 

Bossuet, J. B , 1637-1704 [bishop ofMeaux] Politique title des propres paroles de 
I’lcnture Sainte, Pans, 1709 (cited from his CEuvres computes. Tome xv’ii. 
Pans, 1836) 

Cellarius, B [1614-89, preacher and professor of theology at Helmsledt. 
Besides a theological work, on the controversies between the churches of 
the Augsburg Confession and the Roman, he wrote Tabulae ethicae politicae 
et pl^sicae The work to which Gierke refers is] Politua succincta, Jena, 1658 
(cited m the nth edition, of 1711). 
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Ci-ASEN, D., Pohticae compendium sueanctum, Helmstedt, 1675 [Clasen also wrote 
a work De rehgione polttua, Magdeburg, 1655 He also wrote on the 
‘theology’ and ‘oracles’ of the ‘Gentiles’ — 1 e of the ancient world ] 

CoccEji, H DE, 1644-1719 [a jurist who succeeded to Pufendorf’s chair at 
Heidelberg, but left Heidelberg m 1688, and became professor at Frankfort 
on the Oder m 1 6go. He exercised an influence on the study both of natural 
law and of public law Gierke refers to his] Prodromusjuns gentium, Frankfort, 
1719, and Hypomnemata juns ad serum Institutionum Justm , Frankfort, 1698. 

CocGEp, S DE, 1679-1755 [third son H. de Cocceji, at first, like his father, 
a professor at Frankfort on the Oder, but afterwards busily occupied m 
judicial activities and reforms in Prussia under Frederick William I and 
Frederick II Gierke refers to three of his writings] Disputatio de prmcipio 
juris naturcdis unico, vero et adaequato, Frankfort, 1699 [a ‘disputation’ for the 
doctorate, m which he expounded his father’s ideas on natural law, as based 
on the will of God As his father had never published his views, except m 
lectures, this Disputatio Rrst gave them prommence] , Tractatus juris gentium, 
Frankfort, 1702, Novum yistema justitiae naturalis et Romatuu, 1740. [The 
1740 edition is actually called Elementa justituu, etc the tide Novum 
^tema is first used in a later reprmt of 1 744 ] 

CtniBERrAND, R, 1632—1709 [really 1631—1718 Cumberland was a member 
of Pepys’ coUege, Magdalene, and a fnend of Pepys he became bishop 
of Peterborough in 1691 He published in 1672 his De legtbus naturae dis- 
qinsitio phxlosopkica, dedicated to another of his Magdalene friends, one of 
the great lawyers of the reign of Charles II, Sir Orlando Bridgeman The 
work IS an answer to Hobbes, on utihtanan hnes Gierke cites it as] De 
legtbus naturae, 2nd edition, printed at Lubeck and Frankfort, 1 683 [The 
book was translated from the Latm by Barbeyrac (for whom see under 
Pufendorf, infra), with notes, 1774] 

Daries, J G , 1714-91 [He became professor of moral and political philosophy 
at Jena m 1744 From Jena he moved to Frankfort on the Oder m 1763, 
where he held the chair of law till his death He was a volummous writer, 
who published works on metaphysics and ethics as well as on law and 
pohtics. Gierke refers to his] Institutwnes junsprudentiae umversahs, cited m 
the 7th edition, Jena, 1776 (first published m 1746) 

Ehkenbacsi, J N. Mvler ab, 1610-77 [a man of affairs, as well as a student of 
pohtics, who played a considerable part m his time He was deeply versed 
m the pubhc law of the Empire In 1656 he had published an Outline of the 
mam rights of the Princes and States of the Empire, which attained great vogue 
Later, he planned a larger work, in a number erf parts, under the title of 
Opus de jure publico indent Rorrumo-Germania The work to which Gierke refers 
IS the 7th part of this opus, dealing with officials, magistrates and their 
assistants, under the tide of] Hjiparchologui, Stuttgart, 1678 

Fslde, Johannes a [a cntic of Grotius, and also the writer of a tractatus de 
pests'], Elementa juris uraoersi et in specu juris publici Justimanei, Frankfort and 
Leipzig, 1664. 

Felwinoer, J P. [? professor at Altdorf c 1650-75 acted as praeses at dis- 
putations on pohtics, m the feshion of the «lay], Dissertaiiones polittcae, 
Altdorf, 1666 

F£nelon, F de Sauonao de Lamotte, 1651-1715 [tutor to the Dauphm under 
Louis XIV, and afterwards archbishop of Cambrai Gierke refers to an] 
Essai sur le goiwemement civil, selon les pnnetpes de Finelon, 3rd edition, by 
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A. M. Ramsay, London, 1 723 [Fdnelon’s own wntings are the Tilimaque o 
1699, and the Dialogues des marts, cotnposis pour I’dducatton d'tm prmce, first 
published m 1712, and republished m an enlarged edition by Ramsay in 
1718] 

Ferguson, Adam, 1723-1816 [professor, first of natural philosophy, and after- 
wards of moral philosophy, at Edmbuigh] . Essay on Cunl Society, 1 766 , 
Prmciples of Moral and PolUtcal Science, [‘being chiefly a retrospect of lectures 
delivered m the College of Edmburgh’], 1792 
Fichte, J G, 1762-1814 [professor of philosophy at Jena, 1794-1799, dis- 
missed for his views, after its foundation m 1810, Rector m 181 1—12 of the 
Umversity of Berhn] Gierke refers to 

I. Fichte’s Collected Works, in the Berhn edition of 1 845-6, and therem to 

the following works 

(a) Contributions to the justtftcation of the opinion of the Public on the French 
Revolution, 1793 (Works, vi, pp 103 sqq ) ; 

(i) Foundations of Natural Laio according to the principles of Scientific Theory, 
published m 1796-7, at Jena and Leipzig (Works, ni, pp 1 sq ), 

(c) A System of Ethiccd Theory according to the Principles of Scientific Theory, 

1798 (Works, IV, pp I sqq ), 

(d) The Self-contained Commercial State [Der geschlossene Handelstaat], 

publi^ed in i8oo at Tubingen (Works, m, pp 387 sqq ) , 

(e) The Foundations qf the Present Age, lectures delivered m 1804-5, 

published at Berlin m 1808 (Works, vn, pp 257 sqq ) , 

(/) The Theory of the State, at the Relation qf the Prvmtwe State to the Law 
of Reason, lectures delivered m 1813, first published at Berhn m 
1820 (Works, vn, pp. 367 sqq ) 

II. Posthumous Works, published m ^rlm, 1834, especially the work 

entided A System of Junsprudence, lectures dchvcred m 1812 (mu, 
pp. 493 sqq )• 

FiLANOtERi, G , 1762-86 [an Italian publicist, of noble Neapolitan famdy, who 
contmued the work of the school of legal and pohtical philosophy at Naples 
inspired by Vico] La sciengia della legtslaaone, Naples, 1 780 
Filmer, Sir R [arc. 1588-1653, a Kentish Royalist who published in 1648 
The Aiutrchy of a Limited or Mixed Monarchy, attackmg the theory of Phihp 
Hunton’s Treatise of Monarchy of 1643, along with the writings of Grotius, 
Hobbes and Milton It is curious, m this connection, to notice (i) that 
Locke seems to owe some of bis theory to Hunton, and (2) that Locke, very 
naturally, seeks to prepare the way for his own theory, m the Second Treatise, 
by attacking Fihner in the First Gierke refers to the work by which Filmcr 
is best known], Patnarcha, published posthumously m 1680 
F r ede r ick II [King of Prussia], 1712-86 [Gierke refers to three of his wnUngs ] 

(a) Considerations sur I’dtat prisent du corps politique de V Europe, 1 738 (CEiwres 

vra, pp. I sqq); 

(b) Anttmachiaoellt, 1 739 , edited by Voltaire 1 740 (Ibid vm, pp 59 sqq ) , 

(c) Essai sur les formes du gounemement et sur les devoirs des Soiwerains, 1 777 

(Ibid DC, pp 195 sqq ) 

Gunduno, N H., 1671-1729 [the son of a clergyman, tramed for the Church, 
who turned to law under the influence of Thomtisius, and became ulti- 
mately professor of natural and mtemational law at Halle He wrote a great 
number of dissertations and compendia — ^partly, it is said, to escape from 
the distractions of an unhappy marriage. Gierke refers to] 
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{a) Jus naturae *t gentwm, as printed m the and ediPon (Halle and Magde- 
burg, I7a8‘ the ist edition had appeared in 1714), 

(i) A Discursus on natural and international law [publish^ posthumously, 
as many of his Discursus were], Frankfort, 1734, 

(r) Exemtationes acaJemuae, mean especially. 

(i) Exerc iv, pp 155 sqq (entitled Status naturalis Hobbesu in corpore 
juris eunlis drfensus et dfendendus, and belonging to the year 1 7^) , 
(a) Ejeerc xvi, pp Sag sqq (JDt umversitale dehnquente gusque poems, 
1734). 

HsiNcacE, F. J , Systemajuns puhlut tmuiersalis, 1 765. [This is the only informaPon 
which Gierke gives The AUgetnetae Deutsche Btogrt^ikie gives an account of 
F J. Heinke (lyaS-iSos), a Silesian who studied at Prague, where he 
became director and President of the Law Faculty — eventually entering 
the service of the government m Vienna m 1 767 But the Btogre^hte does 
not mention any Systemajuns as having been published by him ] 
Heineccius, J G, 1681-1741 [professor of law at HaUe, and elsewhere, and 
one of the greatest of the German jurists of the eighteenth century. Gierke 
refers to three of his works] - 

(i) Elementa juris naturae el gentuim, first published m 1737 (printed m 
vol 3 of Opera otraua, Geneva, 1741 onwards), 

(a) Praelectumes acadermcae in Hugoms Groin de jure belli et pans libros, 
published in 1744 {Opera omma, vm, t), 

(3) Praelectumes acadermcae in S Pufendorjit de officio kormms et ciins libros, and 

edition, 1748 

Herder, ] G,, 1744-1803 [German critic, man of letters, and collector of 
Volksheder Gierke refers to his] Ideen ejtr Gesektehte der Menschheit, 1 784-5 (m 
his Collected Works m Phtlasolihy and History, vols iv-vii). 

Hertius, j N , 1 653-1 7 1 o [one of the leading jurists of Germany in the seven- 
teenth century, and professor of law at Giessen Gierke refers to] 

(a) Elementa prudentiae ctvtlis, l68g (cited m the and edition, Frankfort on 
the Main, 1 702) , 

( 4 ) Commentationum atque opusculorum vol 11, as published m 1 737, at Frankfort 

on the Mam (the items had been first published in 1700 and 1716} 
HorrBAUER,J O [1766-1837, professor of philosophy at Halle], AistuiTec^ mu 
dem Begnffe des Bechti entiaickelt, 1793 (cited m the 3rd edition, Halle, 1803) 
Hornius, j F , 1620-70'^ [not mentioned in the German or Dutch National 
Biograpliics Gierke rclers to two works] De subjecto juris ruituralis, Utrecht, 
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